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NOTES. 


HE current series of the Law Reports will henceforth be referred 

to by the full form of citation. No practical abbreviation 
of the new year’s date, 1900, occurs to us, and it seems better to 
write those of the foregoing years in full for conformity’s sake. 





Many lawyers must have observed with regret a tendency in 
recent decisions of the Judicial Committee to dispose in a some- 
what offhand manner of questions involving principles of general 
importance. We venture to think that the judgment in Cook v. Sprigg 
[1899] A.C. 572, 68 L.J.P.C. 144, will be found not only uninstructive 
but perplexing. The action was in substance a claim of title against 
the Crown, as represented by the executive government of the Cape 
Colony, by persons holding a ‘concession’ of certain rights in 
Eastern Pondoland from a native chief. After the ‘ concession '"— 
a term, by the way, unknown to the common law, and not stated 
' to be known to the Roman-Dutch law of the Colony—and, appa- 
rently, before the grantees had taken up their grant by acts of 
possession, Pondoland was annexed to the Cape Colony. The colonia] 
Government refused to recognize the grant on several grounds of 
substance, and the Supreme Court of the Colony held that most of 
these grounds were good. One of them was that the ‘concession’ * 
conferred no legal right before the annexation and therefore could 
confer none afterwards : which would bring the case exactly within 
Doss v. Secretary of State for India in Council (1875) L. R. 19 Eq. 509, 
where the claim was originally against the King of Oudh. Another 
ground which seems material, though noticed, so far as appears, 
only in argument, is that the ‘concession’ probably was, in the 
terms of our law, not a present grant of any estate, but a contract 
or licence, and thus the right existing at the date of the annexation, 
if any, would be merely personal, and the claimants had, at best, 
misconceived their remedy. 
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But the judgment of the Judicial Committee sweeps all these 
details aside. It says ‘a more complete answer’ to the claim is 
furnished by the fact that the acquisition of the territory was an 
act of State, and ‘no municipal Court had authority to enforce such 
an obligation’ as the duty of the new government to respect exist- 
ing titles. We can read this only as meant to lay down that on the 
annexation of territory, even by peaceable cession, there is a total 
abeyance of justice until the will of the annexing Power is expressly 
made known ; and that, although the will of that Power is com- 
monly to respect existing private rights, there is no rule or pre- 
sumption to that effect of which any Court must or indeed can 
take notice. With great submission, this doctrine appears to us 
neither sound nor convenient. It is contrary to the law of nations 
as generally understood, and we know of no warrant for it in the 
common law. The Indian cases relied on by their lordships were 
altogether distinguishable. On the other hand their lordships took 
no notice of a whole series of decisions in the Supreme Court of the 
United States, very properly and aptly cited in argument, in which 
a very different course was followed. Claims founded on old 
Spanish grants in Florida and Louisiana were examined and dealt 
with, as of right, according to the law under which the grants 
were made. The same principle was applied in Missouri, and 
later in California. 

We humbly conceive that, according to all principles hitherto 
recognized (unless there be some very peculiar rule of Roman-Dutch 
law on the subject, which was not alleged), it was the business of 
the Supreme Court of the Cape of Good Hope to consider whether, 
on the day when the territory became British, the plaintiffs below 
had or had not a good title under the existing local laws and 
customs, whatever they were, and that the Court was quite right in 
doing so. If the Court had found them well entitled, as on the 
merits it did not, then only an act of legislation could have displaced 
their title. The reasons assigned by the Judicial Committee put 
all private rights in a newly-acquired territory at the mercy of the 
new executive power. We cannot think this correct. 

If we are wrong, it is in Chief Justice Marshall’s company. 
‘ A cession of territory is never understood to be a cession of the 
property belonging to its inhabitants’: U. 8. v. Percheman, 7 Peters, 


51, 87. 





It seems rather strange that two of the three judges who com- 
pose the Supreme Court of Trinidad should have held that the 
stratum of ‘ pitch’ lying underground in the neighbourhood of the 
Pitch Lake was to be treated, for legal purposes, as if it were water. 
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and in the ‘lake’ itself, is neither liquid nor solid, but viscous, with 
enough inclination to solidity at the ordinary temperature of the 
climate to allow of walking, riding, and driving carts over it, and 
to require the use of a pick-axe to get it by digging. The Chief 
Justice, on the other hand, observed that asphaltum is a mineral, 
not water; and the Judicial Committee agreed with him: Trinidad 
Asphalt Co. v. Ambard [1899] A. C. 594, 68 L. J. P.C, 114, and held the 
ordinary rules of law to be applicable, both as to support and as to 
the consequences of wrongful appropriation. As their Lordships 
justly remark, ‘ The pitch, which is the peculiar product of this strip 
of land in the island of Trinidad, resembles water in one respect. 
At a certain temperature it becomes liquid.’ So does iron. 





McLeod v. St. Aubyn [1899] A.C. 549, 68 L. J. P. C. 137, determines 
in the main a mere matter of fact, viz. that Y, who innocently lent 
a paper containing a scandalous attack upon a Court of Justice 
without knowing what the contents of the paper were, was not 
guilty of and could not rightly be committed for a contempt of 
Court. The importance of the case lies however not in the decision 
in favour of the appellant, but in the clear exposition by the Privy 
Council of the principle, which is sometimes forgotten, that a scan- 
dalous attack upon a Court after the delivery of judgment may 
amount to contempt. The judgment of the Privy Council is indeed 
in every way satisfactory. It warns the judges of subordinate 
Courts against undue use of the power to commit for contempt, and 
it reminds the public that the power of the Courts to enforce sum- 
marily that respect for their decisions which is absolutely necessary 
for the due administration of justice can rightly be extended as far 
as the necessity of the time requires. 

X is a shipowner residing at Paris where he has his principal 
place of business. He has also an office in London where business 
is carried on for him by an agent. His ships trade between French 
ports and English ports, and other places. One of his ships comes 
on the high seas into collision with and damages a ship belonging 
to d. Xis notin England. A under these circumstances wishes to 
bring in England an action in personam against X for the damage. 
The action is clearly not maintainable ; and for the simple reason 
that as a general rule an action is not maintainable against a de- 
fendant who, at the time for the service of the writ, is not in 
England, and the case falls within none of the exceptions to 
this principle embodied in Rules of Court, Order XI, r. 1. 
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Let the case however be varied by one circumstance only, 
namely, that the ship causing the collision is owned not by 4, an 
individual Frenchman, but by XY § Co., a French company formed 
under French law whose head office is at Paris. A may then main- 
tain an action ix personam in the High Court against X § Co. It is 
possible, in short, to maintain an action against a foreign company 
where it would be absolutely impossible to maintain an action 
against an individual, whether an Englishman or a foreigner, who 
was not in fact in England. This is the effect of Za Bourgogne [1899] 
A.C. 431, 68 L.J. P. 104, and must be now taken to be good law. 
All that a critic can say is that the decision in which the Probate 
Division, the Court of Appeal, and the House of Lords agree, esta- 
blishes a curious anomaly which may lead to some inconvenient 
results. 


Let it be particularly noted that with the general principle appa- 
rently established by La Bourgogne, namely, that a foreign corpora- 
tion which does business in England in such a way as to be resident 
here may be sued here, and the writ may be served on its officer 
here, no one can quarrel. The point, if any, open to criticism is, 
that the Courts have in La Bourgogne treated the carrying on of 
business by a foreign corporation in England through an agent as 
equivalent to personal presence there, which it certainly is not in 
the case of an ordinary person. It is at least arguable that a 
corporation does business in England in such a way as to be 
resident there only when it has its head office in England. 








Cases of fraudulent preference occupy or used to occupy a very 
large proportion of the time of the Court of Bankruptcy as every- 
body familiar with the proceedings there knows, and no small part 
of that time was spent over a psychological puzzle—debating the 
meaning of the words, ‘ with a view of giving such a creditor a pre- 
ference.’ When, for instance, a fraudulent trustee on the eve of 
bankruptcy prefers the cestuique trust creditor he has wronged, is 
that a fraudulent preference? The answer is,‘ Was his dominant 
motive to shield himself from a prosecution, or to favour the 
creditor?’ If it was to shield himself, then the payment or convey- 
ance was not a fraudulent preference (Sharp v. Jackson [1899] A.C. 
419, 68 L. J. Q. B. 866). Evidently the unjust steward’s transac- 
tions in the parable were not fraudulent preferences, for he was 
looking out, not for the creditors, but for himself—acting under 
the pressure of an anxious future. Of course a court of law has 
only to interpret the language which the Legislature has used to 
express—or conceal—its meaning, but it seems rather a pity that 
the Legislature should have made the equitable distribution of a 
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bankrupt’s estate depend on what motive was uppermost in his 
mind on the eve of his bankruptcy. A debtor's act in paying one 
creditor before the rest because he is dangerous may be only 
means to an end—self-protection ; but the mischief, whatever the 
motive—immediate or ulterior—is the same. To have the law 
settled, however, for better or worse, is great gain. It will do 
much to clear the list of fraudulent preference cases. 





It is difficult, at any rate for an Englishman, to feel certain that 
he fully grasps the facts of Scott v.Glaxgow Corporation [1899] A.C. 470, 
68 L.J. P.C. 98. They may, however, we submit, be thus broadly 
summed up. The respondents, the Corporation of Glasgow, are the 
local authority who under Acts of Parliament, and especially the 
Animals Diseases Act, 1894, and the Markets and Fairs Clauses 
Act, 1897, have the contro] and management of a public market for 
the sale of imported foreign cattle held at the Foreign Animals 
Wharf, Pointhouse, Glasgow. Under the orders of the Board of 
Agriculture, this wharf is the only place in Scotland at which 
foreign cattle can be imported and there sold alive. Scott and 
others, the appellants, are a body of Glasgow butchers who import 
foreign cattle to Scotland for sale. Their course of business is to 
sell their cattle by auction at certain sale rings appropriated to the 
sale of cattle on the said wharf. But the appellants, while offering 
their cattle for sale by auction, do not offer their cattle for sale to 
all comers, but only to a certain class of purchasers, viz. members 
of the trade. This kind of auction at which goods are offered only 
to a certain body of purchasers is in no way opposed to the law of 
Scotland nor, it is submitted, to the law of England. The Glasgow 
Corporation, however, as the local authority, have made a by-law 
to the effect that the sale rings on the wharf at Pointhouse shall 
not ‘ be used for sales in which any class of the public are excluded 
from bidding or buying.’ The practical effect of the rule undoubt- 
edly is to prevent the appellants from selling anywhere in Scotland 
cattle imported from abroad otherwise than at an auction open to 
the whole public. The appellants therefore have appealed to the 
Courts to declare the by-law invalid. Both the Quarter Sessions 
and the House of Lords have upheld the by-law, and most persons 
who are not members of the body represented by the appellants 
will probably agree with the decision of the Courts. 


Scott v. Glasgow Corporation illustrates in more ways than one the 
difficulty of the questions which are inevitably raised whenever the 
State undertakes to regulate the course of trade, and whenever 
the State is called upon to fix the proper limits to the right of 
association. 





powers have the effect of prohibiting the sale of foreign cattle at 
any market in Scotland except one. 

2. The local authority which, under statutory powers, has the 
right to regulate the use of that particular market can make rules 
which in effect determine the terms on which the sales of foreign 
cattle take place at that market, and can therefore indirectly curtail 
the freedom of sale possessed at common law by every seller (see 
Scottish Cooperative Sc. Society v. Glasgow Fleshere Trade Defence 
Association, 35 S. L. R. 645). 

3. The intervention of the local authority in this particular 
instance secures ‘ freedom of trade’ (i.e. freedom of purchase for the 
public) but it cuts down ‘freedom of trade’ (i.e. the right to sell on 
whatever terms the seller pleases) on the part of the appellants. 
The truth is that unlimited freedom of combination inevitably tends 
towards the creation of monopoly, whilst the unlimited freedom of 
each individual tends towards restriction on the right of association. 
Laws may adjust the relation, but can never remove the opposition 
between individualism and collectivism. 


The decision of the Court of Appeal in Walter v. Lane [1899] 2 Ch. 
749, 68 L. J. Ch. 760, to the effect that the reporter of a speech de- 
livered in public has no copyright in the report when published, has 
given rise to much comment and discussion in the world of letters. 
As the case will come before the House of Lords, we offer for the 
present only two remarks. The Copyright Act, 1842, is a notorious 
and flagrant example of bad drafting, and the somewhat timid 
adherence of the Court of Appeal to the most literal interpretation 
of its terms does not seem necessary, nor, as matter of policy, 
desirable. Then we submit that the Court of Appeal hardly gave 
sufficient weight to the fact, well known to every one who has 
reported or been reported, that there is practically no such thing as 
a published verbatim report. The reporter has much more to do 
than to copy from dictation, expand the shorthand note, and 
correct obvious errors. He has to turn spoken language into 
grammatical and readable written language; and this, except in 
the rarest cases, is an operation requiring an appreciable amount of 
literary skill. Mr. Gladstone, we believe, was one of the few 
speakers whose speeches could often be printed, word for word, 
as they were delivered. But such are very few indeed. 


When troops are brought into a county on the application of 
the magistrates for the purpose of preserving peace and order in 
the country, it is certainly fair that the County Council, and ulti- 





ree Ww ¢ 


-F Oe SC SF Pe + 


— Ss 








Jan. 1900.) Notes. 7 





mately the ratepayers, should pay for the food and lodging of the 
soldiers, but Reg. v. Glamorgan Council [1899] 2 Q.B. 336, 68 LJ. Q.B. 
1047, C.A. decides, as far as the Court of Appeal can do so, that 
there is no legal means of compelling the County Council to pay 
what obviously ought to be a debt due from the county. We see 
no reason to think that the decision of the Court of Appeal, which 
was obviously regretted by the judges who gave it, is wrong, but 
we do see very strong reason for holding that Parliament should at 
once take steps to prevent a county from shirking its proper 
responsibilities. 


It is a settled principle in the law of fraud that a party who has 
elaborately falsified or concealed facts for the purpose of deceiving 
another, and has thereby deceived him, cannot afterwards be heard 
to say that those facts were not material. Gordon v. Street [1899] 
2 Q. B. 641, C. A., is a striking illustration of this principle. One may 
say of a loan of money that there is hardly any contract in which 
the personality of the party, on one side, is generally so indifferent. 
Any man’s money is equally good for the borrower; and—apart from 
questions of undue influence and the like, which were not present 
here--the terms of the bargain are, in contemplation of law, made 
by the borrower as much as by the lender. Yet if a money-lender 
has gotten such an evil reputation that borrowers will not deal with 
him in his known name, and then assumes other names for the 
purpose of concealing his identity, this is good evidence of fraud 
for a jury. There may be no new law in this, but we think there is 
some advance in broad and bold handling of facts. We very much 
doubt whether any Court of common law would have supported 
findings similar to those in Gordon v. Street thirty or forty years ago. 





The doctrine of equity as to a mortgagee not clogging the equity 
of redemption, after a flourishing career of centuries in Chancery, 
seems now beginning to be understood. The proposition of Sir 
Joseph Jekyll that a mortgagee cannot stipulate for a collateral 
advantage to himself is at all events untenable. He may so stipu- 
late provided only that the condition is not unconscionable or 
oppressive. A brewer, for instance, may stipulate in advancing 
money to a publican, that the publican shall take his beer of the 
mortgagee-brewer, and a person who lends money on a lease of 
a theatre—a notoriously risky security—may in like manner stipu- 
late for a share in the profits of the theatre, plus the repayment of 
his loan and interest (Santley v. Wilde [1899] 2 Ch. 474,68 L.J. 
Ch. 681, C.A.). This is the latest view, but it is by no means 
clear that it truly represents the earlier view, or that Courts of 
Equity did not originally claim a much wider jurisdiction over this 
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class of bargains, namely to mould them when they seemed contrary 
to the spirit of their own notions of fitness, though not to the letter 
of the usury laws. Such’a benevolent supervision was not ill 
adapted to a rude age. Indeed the Moneylenders Bill of last year 
was for reviving the jurisdiction in the County Court for the 
benefit of the oppressed small borrower ; but barring such special 
victims as these the grandmotherly intervention of equity is now 
become an anachronism. It is a principle of more importance 
in modern days even than the doctrine of ‘ clogging,’ that bargains 
freely made should be strictly kept. In the end such intervention 
fails to benefit the borrower, because it makes the security uncer- 
tain, and so raises the lender’s terms. Persons interested in the 
subject should study the decisions of the Indian High Courts, 
especially that of Allahabad, where’ cases of this kind have been 
frequent. See Kunwar Ram Lal vy. Nil Kanth, L.R. 20 Ind. App. 112; 
Rajah Mokham Singh v. Rajah Rup SingA, ib. 127. 





Chandler v. Smith [1899] 2 Q. B. 506, 68 L.J. Q. B. gog, C.A., illus- 
trates the nicety of the questions which may arise under the Work- 
men’s Compensation Act, 1897, 60 & 61 Vict. ¢. 37. 4 is a workman 
in the service of a carpet manufacturer. Through an accident in 
the course of his work 4 loses the thumb of his right hand. He 
remains able to do same work, and his employer X pays him the 
same wages (£3 per week) as were paid him before the accident. 
A therefore incurs no immediate pecuniary loss, but his wage- 
earning power is diminished and on his leaving X’s employment, 
he will, owing to the loss of his thumb, earn lower wages than 
hitherto. 

What, under these circumstances, is the liability of the employer, 
and how is it to be fixed ? 

The reply of the Court appears to be that a declaration should 
be made of the liability of XY, but that the amount and the duration 
of the compensation payable to 4 should be fixed under Schedule I, 
cl. 17, if at any future time 4 should be unable by reason of the 
accident to earn as much as £3 a week. This answer appears to 
be a just one and exhibits the readiness of the Courts to give full 
effect to the statute, but it also shows what no fair-minded man 
can doubt, that the statute does introduce extraordinary complexities 
into the relation between employers and employed. 





New Sombrero Phosphate Co. v. Erlanger (3 App. Cas. 1218) has so 
long been a landmark in company law that it is difficult to adjust 
our ideas to the restatement—the relaxation it seems at first—of 
the law as to a promoter-vendor’s duty by the Court of Appeal in 
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Lagunas Nitrate Co. v. Lagunas Nitrate Syndicate [1899] 2 Ch. 392, 
68 L.J.Ch. 699. In the Erlanger case Lord Cairns emphasized very 
strongly and very justly the responsibility of a promoter who sells 
his property to a company which he has himself brought into exist- 
ence. ‘They’—the promoters—says the Lord Chancellor, ‘have 
in their hands the creation and moulding of the company. They 
have the power of defining how and when and in what shape and 
under what supervision it shall start into existence, and begin to 
act as a trading corporation.’ Such a power over the destinies 
of the company involves a correlative responsibility, and this re- 
sponsibility is commonly summed up in the term ‘fiduciary 
relation.’ These words, simple as they seem, are fraught with 
a dire significance to the promoter because they invest him with an 
altruistic character quite foreign to him. Not that being a pro- 
moter disentitles a man to sell his property to the company, 
but it imposes on him very inconvenient conditions. What Lord 
Cairns in Er/auger’s case considered he must do was to furnish the 
company with an independent and competent board of directors to 
protect it from having an improvident contract fastened upon it by 
the promoter. The Court of Appeal has now laid it down that this 
is not essential, that it is sufficient for the promoter to disclose his 
interest in the prospectus. Theoretically this is no doubt right, 
but looking at the heedlessness of the investing public and the 
supineness of shareholders this sort of notice avails little for prac- 
tical purposes. It will not prevent the directors, as the vendor- 
promoter’s puppets, from adopting the contract which wrecks the 
company. 

It seems now to be generally admitted that an action for malicious 
prosecution will lie against a corporation. At any rate counsel for 
a corporation defending such an action thought it useless to contend 
in the Court of Appeal that the action does not lie, and the appeal 
proceeded wholly on the merits: Cornford v. Carlton Bank, Lid. 
[1900] 1 Q. B. 22. 











All is fish that comes to the law reporter's net, and the story of 
the unique Hope blue diamond—apparently part of a wonderful 
gem which Tavernier brought from India and sold to Louis XIV—is 
a pleasing diversion among the tangle of company cases and points 
on the construction of statutes: Re Hope [1899] 2 Ch. 679, 68 
L. J. Ch. 625, C.A. No one save the disappointed applicant will 
regret the decision of the Court that the tenant for life who has 
the custody of such an heirloom must make out a very strong case 
to induce the Court to sanction a sale. 
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More than twenty years ago, in 1877, Diggle v. Higgs, 2 Ex. D. 422, 
decided that a repentant gamester may recover any stake he has 
deposited with a stakeholder at any time before the stakeholder has 
executed his original authority to hand it over to the winner. In 
O Sullivan v. Thomas [1895] 1 Q. B. 698, a Divisional Court decided 
that s. 1 of the Gaming Act, 1892, did not affect this right. The 
implied contract or rather quasi-contract of the stakeholder to 
return the money does not arise out of any gaming agreement, but 
out of the revocation of an authority given in furtherance of a 
gaming agreement. This decision seems to have been wholly over- 
looked in Shoolbred v. Roberts [1899] 2 Q. B. 561, 68 L. J. Q. B. 998, 
where it was argued that Jiggle v. Higgs is not law since the 
Gaming Act, 1892. Fortunately for the law’s consistency the Court 
rejected the argument on its merits. 

De minimis non curat lex, at any rate as regards granting an in- 
junction, when a local authority seeks to restrain a clergyman from 
holding open-air services on foreshore leased to that authority by 
the Crown, and the plaintiffs fail to show that there is in fact any 
substantial nuisance. The Court, however, denied that a clerk of 
the Church by law established had a better legal right than any 
other man to preach on the foreshore (Llandudno Urban District 
Couneil v. Woods [1899] 2 Ch. 705, 68 L. J. Ch. 623). 


Re Hollis’ Hospital § pra Contract [1899] 2 Ch. 540, 68 L. J.Ch. 
673, is a case of much interest, not only because it decides a moot point 
in the law as to perpetuities, but on account of the broad view taken 
by the judge as to the construction of the common law. The case 
may be shortly stated as follows. Freeholds were conveyed by lease 
and release to W in fee to the use of trustees for charitable purposes : 
the release contained a proviso that ‘ if at any time hereafter the pre- 
mises hereby conveyed . . . shall be employed . . . for any other use 

.- than as hereinbefore mentioned . . . then and from thenceforth . . . 
the premises hereinbefore conveyed ...shall revert to the right heirs 
of 7. 8. party hereto.’ The trustees contracted to sell the property, 
and the question arose whether on the conveyance being executed 
the property would revert to the heir at law of 7. 8 It was 
argued on the one hand that the clause of reverter was a common 
law condition to which the rule of perpetuities does not apply, and 
on the other hand that as the trustees only took the fee by virtue of 
the Statute of Uses, the clause must operate as a shifting use to 
which the rule applies, and that the clause of reverter was therefore 
void. The Court held on the authority of Shep. Touch. 120, and 
Serjeant Rudhail’s case, Savile, case clv. p. 76, that a condition may 
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be annexed to a limitation of uses whereby the uses or the estates 
arising from the uses may be made void. It followed in the present 
ease that the clause of reverter was a common law condition 
subsequent, and the question arose Was it void for perpetuity? 
a question which had not been judicially decided. The Court 
laid down two principles, which though they are familiar to con- 
veyancers are perhaps not as well known as they ought to be. 
First: ‘For the exposition of our very complicated real property 
law, it is proper in the absence of judicial authority to resort 
to text-books which have been recognized by the Courts as 
representing the views and practice of conveyancers of repute.’ 
(It may be convenient to mention the following authorities on the 
point though they were not cited: Re Ford § Hill, 10 Ch. D. at 
p- 370; Re Athill, 16 Ch. D. at p. 223; Howard v. Ducane, 
T. & R. 81, 87, 23 R. R. 190; Heeli# v. Blain, 18 C. B. N.S. at 
p- 108; Smith d. Doe v. Jersey, 2 Brod. & Bing. 473, 599, 22 R. R. 19.) 
Second: ‘The Courts have to find what is the common law— 
that is the principle embodied in what is called the common 
law—and to apply it to new and ever-varying states of fact and 
circumstances. The common law is to be sought in the ex- 
positions and declarations of it in the decisions of the Courts 
and in the writings of lawyers. New statutes and the course 
of social development give rise to new aspects and conditions 
which have to be regarded in applying the old principles. The 


‘policy of the law against the creation of perpetuities was cer- 


tainly asserted at a very early date, as was also the policy of 
discountenancing unrestricted restraints upon alienation.’ The 
Court decided that the condition in question is obnoxious to the 
rule against perpetuities on the ground of ‘the expressions of 
opinion of Jessel M.R.’ in Re Macleay, L. R. 20 Eq. 186, of North J. 
in Dunn v. Flood, 25 Ch. D. 629, ‘and Baggallay L.J.’ S.C. on 
appeal, 28 Ch. D. 592, and ‘the opinions of two great real property 
lawyers and text-writers’ (Sanders, Uses and Trusts, 5th ed. vol. 1, 
pp. 206, 207, 213; Lewis on Perpetuity, ed. 1843, pp. 615, 616) 
‘in favour of the ‘invalidity of such a condition as the one in 
question ; besides the opinions of modern text-writers ; while on 
the other side there is nothing definite except the opinion and 
reasoning of the late Mr. Challis in his work on real property’ 
(see Challis, R. P., 2nd ed., pp. 174, 175). 

Having regard to the great development that the law as to per- 
petuities has received of late years, it would not have been very 
difficult to predict what the decision of the Court on the question 
would be, but we are glad to find that the question came for deci- 
sion before a judge who was thoroughly familiar with the law of 
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real property, and whose decision therefore may be considered as 
tinally settling it. 


When Sir George Jessel said that a person in possession under 
an agreement for a lease was in as good a position as a lessee, it 
was pointed out by Cotton LJ. in a subsequent case that this 
proposition was only true where the agreement was one which the 
Court would specifically perform. Cozens-Hardy J. has just had 
oceasion (Cornwall v. Henson [1899] 2 Ch. 710, 68 L. J. Ch. 749) to 
call attention to a similar qualification of the commonly made and 
received statement that the effect of a contract for sale of land is to 
make the purchaser from that moment in equity the owner of the 
land. If the vendor, for instance, is not in a position to obtain 
a decree for specific performance by reason of some defect in title, 
or if the purchaser is not in a position to obtain a decree by reason 
of some delay or repudiation of the contract, the purchaser is not, 
and never was, in the view of the Court, owner in equity of the 
property. The Court only treats that as done which ought to be 
done. This distinction is attended with important consequences as 
Cornwall v. Henson illustrates, because a vendor is entitled, on the 
purchaser's virtual repudiation of the agreement, to act as true 
owner both at law and in equity, and among other things to grant 
a lease of the property even though the purchaser has been led into 
possession. Cornwall vy. Henson was a strong case, because the pur- 
chaser there had paid all the purchase money—£150—except £10 : 
yet the Court held that he could not recover any of it back, or have 
a lien on the property for it. But when people act as the purchaser 
there did, making default in his instalments, and letting the land go 
to rack and ruin, they must not expect the Court to regard them 
with an indulgent eye. It was only when the purchaser thought 
he saw his way to getting the house which the lessee had built 
on the land without paying for it that he began to insist on his 
rights. 





The Agricultural Holdings (England) Act, 1883 (46 & 47 Vict. 
c. 61), 8. 57, does not exclude the right of a tenant to claim under 
an agreement outside the Act compensation for improvements in 
respect of which he might have claimed compensation under the 
Act. This is the effect of Jn re Pearson § I’ Auson [1899] 2 Q. B. 
618. The decision of the Q. B. Div. seems in itself reasonable 
enough, though a little difficult to reconcile with the actual words 
of s. 57. Its principal importance, however, lies in its showing 
the disposition of the Court to give effect to the present policy of 
our law and fully to protect a tenant’s right to compensation for 
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improvements. We do not for a moment say that the judgments 
of Grantham J. and Kennedy J. are wrong. All we assert is that, 
as the latter seems to have felt, it was possible to give to the enact- 
ment a construction less favourable to the tenant than the meaning 
placed upon it by the Q. B. Div. The decision, however, is aided 
by the sound principle that Acts of Parliament shall not be construed 
in derogation of express agreements which are not clearly contrary 
to their terms or policy. 


When a company sells and transfers its assets to another by way 
of reconstruction no shareholder can be compelled ‘to embark in the 
new enterprise, and if he refuses he has a right to be paid in cash 
the value of his share of the assets, such value to be agreed with 
the company, or assessed by arbitration under s. 162 of the Com- 
panies Act, 1862. But experience has shown that there is scarcely 
anything harder to value than the share of a reconstructing com- 
pany. There is seldom a market price, and the amount credited on 
the share by the new company has been judicially held to be no 
criterion. The shareholder has not the wildest idea of what he 
ought to get; the company offers him something ridiculously small, 
and yet if he puts his claim too high, he may have to pay the costs 
of arbitration. To meet this difficulty a company inserted in its 
articles a clause fixing a value, to wit the price at which the liquidator 
should have sold shares in the new company not taken up by the 
members of the old company. This is a fair enough valuation ; at 
all events it presented a means of solving a constantly recurring 
difficulty, but the Court of Appeal in Baring Gould v. Sharpington 
Combined Pick and Shovel Syndicate ( [1899] 2 Ch. 80, 68 L. J. Ch. 429) 
had no option but to hold such an article invalid. It was not (1) an 
‘agreement’ between the company and the shareholder, and (2) it 
infringed the shareholder’s statutory right to a valuation under the 
machinery of s. 162. The result may, in the particular case, be matter 
for regret, but it is a salutary lesson to promoters that the attempt, 
too often made now, to insert in articles waiver clauses operating 
in derogation of shareholders’ statutory rights and in favour of the 
promoters, cannot be relied on to be successful. 





It certainly seems, as Lindley M.R. remarks, as if s. 25 of the 
Companies Act, 1867 was for ever to be the subject of controversy. 
Every line of it is riddled with decisions: what is a payment in 
cash, what is a contract, what is ‘at or before the issue’ of the 
shares, what is meant by consideration, most of all what is requisite 
in the statement of the consideration? Until the Kiaraskhoma case 
nobody realized that the consideration had to appear on the face of 
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the contract filed, that it would not do for it to be stated merely by 
reference to an unfiled contract. There was a flutter among holders 
of vendors’ shares when this was known, which had to be quieted 
by the Companies Act, 1898. The Courts seem now to be receding 
from the altitude of severe virtue expressed in the Ksharaskhoma 
ease, and think it enough to satisfy the section if the filed contract 
states on its face the general character of the consideration, though 
the public have to go to an unfiled contract (He Frost § Co. [1899] 
2 Ch, 207, 68 L. J. Ch. 544; Re African Concessions [1899] 2 Ch. 
480, 68 L. J. Ch. 724) to identify it. Public policy may in fact be 
strained too far. Section 25 was never meant to make people pay 
for their shares twice over, but to checkmate the practice of paying 
for shares in an illusory consideration. 





W has, at least once, condoned the conjugal irregularities of // 
her husband. Whilst they are living together, H makes a state- 
ment to ¥ the substance of which is that he has never been faithful 
to her and never can be. She expresses her willingness to live with 
him if he will abandon the sort of life he is leading, but he refuses. 
She thereupon declines to live with him and they have ever since 
lived apart. // afterwards reiterates by letter his determination 
not to alter his mode of life. At the end of two years from their 
separation ¥ petitions for divorce on the ground of desertion and 
adultery. The Court hold that she is entitled to divorce. This is 
shortly the effect of Sickert v. Sickert [1899] P. 278, 68 L. J. P. 114. 
Every person of sense will rejoice at a decision which by a some- 
what bold judicial interpretation of the Divorce Act goes very near 
towards placing wife and husband on an equality as regards the 
right to divorce. 


( [1899] 68 L. J. P. 106) that a Frenchman and Frenchwoman 
domiciled in France might, in marrying in England, elect to adopt 
the English matrimonial system without adopting the English 
rule embodied in s. 18 of the Wills Act, which makes marriage 
operate as a revocation of an antecedent will of either of the spouses ; 
in other words, that the revocation rule belongs not to the matri- 
monial but to the testamentary part of English law. The rule was 
not, it need hardly be said, invented by the framers of the Wills 
Act. It had existed long before in a slightly different shape 
(Cruise’s Dig., p. 89, 8. 45). Under the law prior to the Wills Act 
marriage revoked the wife’s antenuptial will, and for a very natural 
reason, that marriage operated as a gift of all the wife had to her 
husband ; in the husband’s case for marriage to revoke an antenuptial 
will there had to be also the birth of a child. It is plain what this 
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rule points to—provision for children ; and this policy of our law is 
corroborated by decisions under the old law, that if the child was 
otherwise provided for, the revocation rule did not apply. The 
Wills Act merely took this rule and enlarged its operations by 
making it absolute and applicable, child or no child, and this with 
good reason, otherwise a husband might be willing away all his 
wife's personalty under a will made before marriage with her. 
Looked at in this way it is difficult not to regard the rule as part 
of our matrimonial system. The broad policy of the law is that 
a man when he marries must reconsider his whole position in view 
of his new matrimonial and possibly parental obligations, and the 
law compels him to do this so far as regards the disposition of his 
property by cancelling previous testamentary dispositions. 


The results of the Peace Conference at the Hague are summed 
up by Prof. Holland in the December number of the Fortnightly 
Review, and in particular he shows with great clearness how the 
first ambitious projects of compulsory arbitration were saved from 
complete wreck only by the substitution of Lord Pauncefote’s more 
modest but really practical scheme. The permanent Court—or 
rather machinery for appointing a Court as required—which is to 
be established at the Hague will have no compulsory power even 
on paper. Governments may use the machinery or not as they 
will. But, as Prof. Holland says, ‘it is quite possible ’—we should 
venture to read probable—‘ that the mere existence of such a Court, 
with its rota of judges, its bureau fixed at the Hague, its archives 
and its officials, may in time produce among the Powers a habit of 
referring their disputes to it for settlement.’ It is not wise to say 
that conference is barren because it does not lead at once to deci- 
sive conventions. It may lead, though gradually, to the formation 
of custom which will ultimately be stronger than any convention. 





Found in an ancestral diary, sub anno 1840: ‘Motto for a suc- 
cessful lawyer. Levant and couchant, lying and rising.’ Who was the 
author of this? Is it published anywhere ? F. P. 


It seems convenient to repeat in a conspicuous place that it ir not desirable 
to send MS. on approval without previous communication with the Editor, 
except in very special circumstances ; and that the Editor, except as aforesaid, 
caunot be in any way answerable for MSS. so sent. 





PROPOSED IMMUNITY OF PRIVATE PROPERTY AT SEA 
FROM CAPTURE BY ENEMY’. 


NHE proposal that nations should recognize the immunity of 
private property at sea has been discussed by many writers in 
England, the United States, and France. It was also warmly 
advocated by the United States at the Congress of Paris in 1856, 
when she declined to sign the Declaration on Maritime Law unless 
a provision on this subject were added, and it was recently brought 
forward at the Hague Conference, though ruled beyond the scope 
of its deliberations. It has been introduced into several treaties *. 
Still profound disagreement prevails among writers and statesmen 
as to the form progress in this branch of International Law can 
take. 

The Institute of International Law at its meetings in 1874, 1875, 
and 1877 declared itself in favour of the principle that private 
property, whether neutral or enemy, sailing under enemy flag or 
neutral flag, should be inviolable. 

Professor Lorimer has gone the iength of holding this to be the 
rule of law of Europe and its non-recognition as the exception *. 

We frequently read in humanitarian writings on the rights of 
belligerents at sea, that the object of reform should be to assimi- 
late property at sea to property on land, on the assumption that 
the natures of war at sea and war on land are identical, and that 
immunity of private property on land is already admitted as a 
principle of International Law. 

I shall in this paper endeavour to clear away some of the 
obscurity which has resulted from a too desultory treatment of 
the subject, to examine it in its connexion with the recognized laws 
of war generally, to discuss whether indeed, in itself, immunity is 
desirable and whether there is any likelihood of a great maritime 
country like England agreeing to the alienation of a right of 
capture, necessarily of greater importance to it than to a country 
whose power and interests are territorial. 


' Read at the Conference of the International Law Association at Buffalo, N. Y. 

? U.S. and Italy—Treaty of February 26, 1871. In the Austro-Prussian War of 
1866 the principle of inviolability was adhered to by both parties. Germany pro- 
claimed the same principle in 1870 but afterwards abandoned it. 

* Lorimer’s Institutes of the Laws of Nations, vol. ii. p. 94. 





Immunity of Private Property at Sea. 


Or WAR GENERALLY. 


War is an armed conflict between communities or nations as such. 
These communities or nations may be represented by constituted 
authorities and armies—but it is not a duel confined to these 
authorities and armies. Armies are recruited from the communi- 
ties and nations behind them, and it is on the vitality and material 
resources of these communities or nations that the continuance of 
the war depends. 

It is a temporary suspension of the usages of peace and it brings 
into play another set of usages, called the laws of war. Originally 
the belligerent exercised the right of life and death over the whole 
armed and unarmed population against which he was warring, and 
he claimed the same absolute power of disposition over all their 
property. 

An invading army, before the practice of war became more 
refined, lived by foraging and pillage in the invaded country. 
Pillage, in fact, was one of the inducements held out to the adven- 
turers who formed part of the fighting forces, either as officers or as 
common soldiers, down to comparatively recent times. 

Attenuations naturally followed from the rise of standing and 
regular armies and the consequent more marked distinction between 
soldier and civilian. They have taken the form of compounding 
for plunder, systematic requisitions and contributions, the confining 
of the right of levying these to generals and commanders-in-chief, 
the institution of quittances or bills drawn by the belligerent in- 
vader on the invaded power and handed in payment to the private 
persons whose movable belongings have been appropriated or used 
and of war indemnities. All these are methods of lessening the 
hardships of war as regards the private property on land of the 
subjects of belligerent states. 

Now if we look into the tendency of these attenuations we find 
that it is not to arrive at immunity, but to develop an organized 
system by which damage and losses to individuals, whom the 
fortune of war has brought into immediate contact with the enemy, 
are spread over the whole community. Those, therefore, who speak 
of the immunity of private property in warfare on land do not 
accurately describe the existing state of things’. 

To substitute systematic for chaotic seizure and plunder on land 
was obviously in the interest both of invader and invaded, and 


' We must take care not to attach much importance to isolated exceptions, such 
as the invasion of France in 1813 and that of Mexico by the United States, which 
prove nothing. 


VOL, XVI. Cc 
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humanity in this as in many other cases has only been another 
term for the common interest of mankind. 

Grotius describes war in his time as the letting loose of ‘some 
fury with a general licence for all manner of wickedness, and 
indeed we can imagine the terrors of an invasion which meant the 
seizure of the food on which the natives of the invaded country were 
dependent for existence, the carrying away of bedding, implements, 
and horses, the slaughter of livestock, the appropriation of the stored 
seed grain. We know how long it took Germany to recover from 
the devastation of the Thirty Years War, and if we compare the 
state of things in that period with the revival of France after the 
war of 1870, we may well rejoice that the common interest of states 
has substituted orderly—‘ plunder’ though it be—for the wanton 
seizures of a time when the common.interest of mankind had not 
yet become a matter for consideration among the motives of a 
nation’s conduct. 


TENDENCIES AS REGARDS NAVAL WARFARE. 


The considerations which have led mankind to systematize the 
practice of war in regard to private property on land do not arise 
in the same form in connexion with private property at sea. Here 
there is no question of seizing the livestock or the bedding, or the 
food or the utensils of the private citizen. 

Here we have to deal with mercantile ventures. If ship and 
cargo are captured it may be hard upon the merchant, but such 
captures do not directly deprive him of the necessaries of life. Yet, 
as in the case of war on land, its hardships have been attenuated, 
and progress has been made by developing a more systematic proce- 
dure of capture of private property at sea. Thus exemption from 
capture is now allowed by belligerents to enemy merchant ships 
which, at the outbreak of war, are on the way to one of their ports, 
and they also allow enemy merchantmen in their ports at its out- 
break a certain time to leave them'. A somewhat similar practice 
exists as regards pursuit of merchant ships which happen to be in 
a neutral port at the same time with an enemy cruiser*. Priva- 
teering has been abandoned by the Powers which signed the 
Declaration of Paris of 1856, and so strong is public opinion in 
Europe against it that the United States and Spain in their late 


' In the Franco-Germen War of 1870, the commanding officers of the French fleet 
were ordered to grant thirty days’ respite to enemy’s trading vessels to leave French 
ports in case they should be there, or enter in ignorance after outbreak of war. The 
Germans allowed a respite of six weeks for the same purpose. 

* It isa general rule that when two vessels of hostile nations meet in a neutral 
port the local authorities are to detain one till twenty-four hours after the departure 
of the other. 
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war, though not signatories of the Declaration, both spontaneously 
waived the right to resort to it. Yet the only difference the 
abolition of privateering makes is the substitution for amateur or 
irregular warships of vessels officered and enrolled as a part of the 
official navy '. 

Lastly has grown up, on grounds similar to those which have 
led to the indulgence shown to private property on land, a now 
generally recognized immunity from capture of small vessels 
engaged in the coast fisheries, provided they are in no wise made 
to serve the purposes of war. 

This has all been done with the object of making the operations 
of war systematic, and enabling the private citizen to estimate his 
risks and take the necessary precautions to avoid capture, and of 
restricting the acts of war to the purpose of bringing it to a speedy 
conclusion. 


Is Immunity oF PriIvATE PRopERTY AT SEA IN ITSELF 
DESIRABLE ? 


We have seen that there is no immunity for private property yet 
known to the laws of war. War, by its very nature, prevents the 


1 The Declaration of Paris contains another historical acknowledgment of the 
common interest, not this time of belligerents, but of mankind generally in exempt- 
ing from capture the property of the neutral in enemy vessels, It also exempted 
from capture the property of the enemy in neutral ships. These were victories of 
the neutral interest over that of belligerents. The latter exemption assumes that, 
just as the private property of the citizens of a belligerent state is protected from 
capture on neutral land, it should also be protected from eapture on the neutral ship 
which is held to be under the territorial sovereignty of the state whose flag it 
carries. It is significant that, in spite of the Declaration of Paris, necessity of war 
has been held to justify the destruction of neutral property on an enemy's merchant 
vessel without compensation. Thus, in 1870, the French cruiser Desair captured the 
German vessels The Ludwig and The Vorwaerts and burned them on the day of capture. 
Part of the cargo of these vessels belonged to British subjects (neutrals). The 
owners claimed compensation, but the Conseil d’Etat held that, though the Declara- 
tion of Paris exempts the goods of a neutral on board an enemy’s ship from con- 
fiseation, and entitles the owner to the proceeds in case of a sale, yet it gives him 
no claim to compensation for any damage resulting from the lawful capture of the 
ship, or from any subsequent and justifiable proceedings of the captors (Wheaton, 
p- 493; Dalloz, Jurisprudence Générale, 1872, Pt. 111. p. 94). 

Hall (International Law, p. 722), commenting on the above case, says: ‘It is to 
be regretted that no limits were set in this decision to the right of destroying 
neutral property embarked in an enemy's ship. That such property should be 
exposed to the consequences of necessary acts of war is only in accordance with 
principle, but to push the rights of a belligerent further is not easily justifiable, 
and might under some circumstances amount to an indirect repudiation of the 
Declaration of Paris. In the ease for example of a state the ships of which were 
largely engaged in carrying trade, a general order given by its enemy to destroy 
instead of bringing in for condemnation would amount to a prohibition addressed 
to neutrals to employ as carriers vessels the right to use which was expressly con-- 
ceded to them by the Declaration in question, It was undoubtedly intended by 
that Declaration that neutrals should be able to place their goods on board belligerent 
vessels without as a rule incurring further risk than that of loss of market and 
time, and it ought to be incumbent upon a captor who destroys such goods together 
with his enemy's vessel to prove to the satisfaction of the prize court, and not 
merely to allege, that he has acted under the pressure of a real military necessity.’ 


cs 
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growth of any such immunity. The tendency in war on land has 
been to spread its effects over the whole community, to keep 
a faithful record on both sides of all confiscations, appropria- 
tions and services enforced against private citizens, but beyond 
this no protection has thus far been given to private property 
on land. 

War, we have said, is an armed conflict between communities 
or states. The object of each belligerent is to break the enemy’s 
power and force him to sue for peace. To break his power it is not 
enough to defeat him in the open field; he must be prevented from 
repairing his loss both in men and in the munitions of war. To 
bring the war to an end may imply crippling his material resources, 
his trade, and his manufactures. 

To capture at sea raw materials used in the manufacturing 
industry of a belligerent state, or products on the sale of which its 
prosperity, and therefore its taxable sources, depend, is necessarily 
one of the objects, and one of the least cruel, which the belligerents 
pursue. 

To capture the merchant vessels which carry these goods, and 
even to keep the seamen navigating them prisoners, is to prevent 
the employment of the ships by the enemy as transports or cruisers 
and the repairing from among the seamen of the mercantile marine 
of losses of men in the official navy. 

Is it then desirable that war should be made less a calamity than 
it thus is—that is, beyond the elementary principle that individuals 
should be made as little as possible to suffer for the act of the 
community ? 

Until war is brought home to the civilian it has few terrors. If 
its abolition is an object to be striven for—and we must assume 
that it is till the arguments to the contrary are supported by more 
irrefutable evidence than we yet possess—we can see from the 
evidence around us of the armed nations of Europe that conscript 
armies, in which every civilian is also a regular soldier, tend to the 
preservation of peace, and in this respect they are not an unmiti- 
gated evil. 

On a recent occasion it was instructive to contrast the readiness 
of English politicians to plunge England into war with the quies- 
cence of the French, who have come to look upon war only as the 
terrible last resource for the most vital of national questions, to 
whom war means that the men who declare it must be prepared 
to sacrifice themselves, their sons and kindred to it. It does not 
make for peace to confine the hardships of war to the fighting of 
a professional soldiery on land or to the fighting of professional 
warships at sea. 
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Can Domestic Law aive RELIEF ? 


The assimilation of private property at sea to private property 
on land we have seen would mean that the state to which the 
captured vessels belonged should indemnify the ship and cargo 
owners for their loss. 

Thus the humanizing of war as regards private property is not 
only a matter of international law; it is also, and indeed mainly, 
a question of domestic regulation. Such indemnification has 
become a principle in war upon land, and it may become a 
question of the future how, by domestic regulation, to deal with 
captures by the enemy of property at sea. In the case of naval 
war, however, the circumstances are not exactly the same. After 
the outbreak of war, every shipowner and shipper belonging to a 
belligerent state know the risk they incur in sending ships or goods 
across sea. They have, moreover, the option of keeping their 
ship or cargo in port, or of paying war rates of insurance, or again, 
the shipper has the option of sending his goods under the pro- 
tection of a neutral flag. If they expose their ship or cargo to the 
risks of capture, it is that they have calculated the chances of 
escape, and have chosen to run the risks. To indemnify them for 
_ losses incurred might be to relieve the shipowner and shipper from 
the consequences of their want of foresight and caution. 

Still, if their property is captured and confiscated, a proper record 
of the confiscation is kept, the ship and cargo are valued or sold, 
and the state whose flag the ship carried can indemnify the owner, 
and thus here again spread over the community a loss suffered by 
the individual citizen. 

It is conceivable that means may some day be devised of indemni- 
fying for capture at sea on a reduced valuation, combined with a 
licence to put to sea, but on these matters no experiments seem yet 
to have been made by which we can judge. 


ImmuNITY FROM MoTIvEs oF EXPEDIENCY. 


States, from motives of expediency, may agree not to capture the 
property of private citizens during a particular war with each other, 
as in the case of Italy and Austria in 1866, or they may by treaty 
provide for a similar immunity of their respective private citizens 
in the event of a future war between them. The United States 
have made it an article of their policy to insist upon the adoption 
of immunity of private property from capture as a primary prin- 
ciple in the reform of the law of maritime warfare. England has 
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as resolutely upheld the contrary principle. Both have been 
actuated by their own interest. Napoleon Bonaparte considered 
that the greatest blow which could be dealt to England would be 
to compel her to give up her maritime rights'. And Nelson was 
of the same opinion, holding that nothing could be more injurious 
to the maritime interests of this country than the adoption of the 
principle of ‘free ships, free goods,’ which is now, nevertheless, 
the rule binding upon us under the Declaration of Paris. 

Whether it is expedient for England at the present day to agree 
to the immunity of private property at sea from capture, must be 
dictated by the circumstances of the particular war in which she 
engages. It is quite conceivable that different considerations 
would weigh with her in a war with the United States from those 
which would arise in a war with France or Germany. In the case 
of the United States it might be in the interest of both parties to 
localize the operations of war, and to interfere as little as possible, 
perhaps for the joint exclusion of neutral vessels, with the traffic 
across the Atlantic. In the case of a war with France or Germany, 
England might consider that the closing of the high sea to all traffic 
by the merchantmen of the enemy would be very much to her own 
interest. 

It is often argued that England would, on the whole, be benefited 
by the immunity of her commerce from capture, inasmuch as she is 
exposed to a combination of the Powers against her, which might 
prevent her from exercising such a protection over her maritime 
trade as would render its transference to neutral bottoms needless. 
My learned and eminent friend, Mr. Westlake, has pointed out that 
transfers of ships to neutral flags which were not bona fide would 
not be valid against a belligerent, and that it would soon be dis- 
covered that for cargoes, carried by vessels specially registered in 
connexion with the war, the rates of insurance would be almost as 
heavy under the neutral as under the belligerent flag*. Certainly 
belligerent cargoes, having, ceferis pariius, the alternative of using 
a ship liable to capture or one not so liable, would choose the latter, 
but this eould not affect the great mass of traffic of a carrying 
country like England, which alone possesses the means of doing its 
own trade, and in all probability fast sailing vessels would run the 
risks of capture. 

In conclusion, apart from expediency, necessity of war, that is 
the necessity in which, by the nature of things, a commander is 
placed of preserving his own forces against destruction, and of 


* Halleck, vol. ii. p. 17. 
? International Law (1894), p. 250. 
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defeating the forces of the enemy, must always stand in the way of 
any abandonment of the belligerent right to seize all the enemy’s 
property, whether private or public, which can serve him in the 
accomplishment of either object; any attenuations as regards 
private property have never extended beyond the prevention of 
wanton destruction and plunder, and the equalization of the burden 


of the losses. 
Tuomas BARCLAY. 





THE AUSTRALIAN COMMONWEALTH BILL. 


1 E Australian Commonwealth Bill embodies the political ideals 

of a Constitutional Assembly, convened in the closing years 
of the nineteenth century, and favoured by conditions which 
afforded a unique opportunity for the achievement of grand con- 
stitutional results. All history for precedent! All the world-wide 
literature of political science for a guide! Freedom from the 
domestic necessities which impede the action of statesmen in older 
countries! Freedom to legislate for the territories of a Continent! 
Such conditions lend a singular interest to the Bill which is now 
to be submitted to the Imperial Parliament. If I may venture to 
pass from statements of fact to an expression of opinion, the 
Australian Federal Convention was an assembly of which no 
nation in the world need have been ashamed. So much at least 
is suggested by a perusal of the four bulky volumes which represent 
the result of its labours. 

The clauses of the Commonwealth Bill have already secured some 
attention in the pages of this Review’. The special object of the 
present article is to illustrate the fundamental principles which under- 
lie these clauses and to explain their significance. In attempting 
to attain this object my chief difficulty has been to repress a very 
natural tendency to excursus. Every single clause of the Bill has 
its history, and affords material for a volume. Some of the clauses 
indeed bear the marks of violent times; almost all carry with them 
an atmosphere of judicial interpretation and elaboration. It is 
indeed to the rich legacy of unwritten lore that the authors of the 
Bill are chiefly indebted for their success in achieving a conspicuous 
brevity. I shall humbly endeavour to follow in their footsteps, 
telling a plain tale in a plain way, only very occasionally attempting 
an elaboration of obscure points or a criticism of motives or of 
policy. The subject naturally falls into three grand divisions: 
Imperialism, Federalism, Democracy. 


A. Tue Constitution AND IMPERIALISM. 

The Federal Commonwealth of Australia is to be under the 
protection and subject to the control of Great Britain. The 
Imperial principle, consecrated in the preamble, is also recog- 
nized distinctly in every department of the Federal Government. 

' April and July, 1899. Articles by Mr. Lefroy. 
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(1) The legislative supremacy of Great Britain remains, with slight 
alterations which may affect the occasions on which that supremacy 
is displayed but leave its existence unchallenged. The Common- 
wealth Bill can only become law by an enactment of the Imperial 
Parliament, and any future amendments thereon, or indeed any 
ordinary legislation of the Australian Federal Parliament, can only 
become law upon securing the Royal assent. That assent may be 
given directly or through the agency of the Governor-General whom 
the Queen appoints. (2) The executive power of the Common- 
wealth is vested in the Queen and is exercisable by the Governor- 
General acting with the advice of a Federal Executive Council. 
(3) In judicial matters the Privy Council still remains the court of 
ultimate appeal wherever the interests of some other part of the 
Empire are affected, or where the Queen grants special leave of 
appeal from the Federal High Court in matters not involving the 
interpretation of the Constitution (though the Federal Parliament 
may limit the matters in which such appeals may be asked), or, 
finally, where litigants who appeal from the Supreme Courts of the 
States choose to submit their cases to the Privy Council in pre- 
ference to the Federal High Court. The oath of allegiance is sworn 
to ‘Her Majesty Queen Victoria, Her heirs and successors according 
to law.’ 

Mr. Lefroy, in his most recent contribution to this Review ', has 
drawn attention to certain provisions of the Commonwealth Bill 
‘which would clearly invade what has hitherto been deemed the 
Imperial area of power.’ These provisions empower the Federal 
Parliament to legislate upon external affairs, to control fisheries in 
Australian waters beyond territorial limits, to regulate the relations 
of the Commonwealth to the islands of the Pacific, and to enforce 
the laws of the Commonwealth on all British ships, other than men- 
of-war, which trade between ports of the Commonwealth. The 
last of these provisions, so far from introducing a novelty, is taken 
from the Federal Council of Australasia Act, 1885: and so far from 
representing a design upon the Imperial power, had been inserted 
in the Federal Council Act in a more extended form, and upon the 
initiative of the home authorities. The precise words of the Act 
of 1885 deserve quotation. Laws were made enforceable ‘on all 
British ships, other than Her Majesty’s ships of war, whose last 
port of clearance or port of destination is in any such possession 
or colony.’ The earlier editions of the Commonwealth Bill con- 
tained this clause in its less restricted form. Speaking thereon, 
Sir John Downer said?: ‘Seeing that the Imperial Parliament, 
acting under the advice of the Board of Trade, inserted a clause which 
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is identical both in words and substance with the clause now 
proposed, I do not think any conflict can possibly arise, but some 
conflict may be prevented by following the lines which the Imperial 
Parliament not only suggested but persisted in. The drafters of 
the Federal Council Act, now in force, never drew any clause like 
this—never hoped for any extension of their authority like this. 
It was foreed upon them by the liberality of the Board of Trade 
and the Imperial Parliament, and we accepted it, as we naturally 
would accept all good things.’ Ultimately, however, the clause 
was modified so as to read, ‘The laws of the Commonwealth shall 
be in force on all British ships, the Queen’s ships of war excepted, 
whose first port of clearance ax/ whose port of destination are in 
the Commonwealth.’ By this change the laws of the Common- 
wealth were confined to ships trading between ports of the 
Commonwealth. It would seem strange if the Australian Common- 
wealth were refused a power which is materially less than the 
Imperial Parliament had voluntarily and at its own initiative 
conferred upon the Australian Federal Council. 

The power of controlling fisheries in Australian waters beyond 
territorial limits was also conferred by the Federal Council Act. 
It has proved one of the most useful of the powers sanctioned by 
that Act. By virtue of it, laws have been passed for the Colonies 
of Queensland and Western Australia, providing for the collection 
of customs, the regulation of pearl fisheries, and the enforce- 
ment of police rules. The preamble of the Queensland Act reads 
as follows :— 

‘Whereas, by certain Acts of Parliament of the Colony of 
Queensland, provision has been made for regulating the pearl- 
shell and béche-de-mer fisheries in the territorial waters of that 
Colony: and whereas, by reason of the geographical position of 
many of the islands forming portion of that Colony, vessels 
employed in such fisheries are, in the prosecution of their business, 
sometimes beyond the territorial jurisdiction of Queensland: and 
whereas it is expedient that the provisions of the said Acts should 
extend and apply to such vessels during all the time they are so 
employed, and that for that purpose the provisions of the said Acts, 
so far as they are applicable to extra-territorial waters, should be 
extended to such waters by an Act of the Federal Council of 
Australasia,’ &e. 

The power to legislate upon the relations of the Commonwealth 
to the islands of the Pacific was another of the privileges conferred 
upon the Australasian Federal Council by the Act of 1885. The 
power to legislate upon external affairs is a new departure of 
doubtful significance. The Bill appears to aim at providing a 
general power which will apply to such future emergencies as may 
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come within the principle which the home authorities have already 
sanctioned in the matter of the Pacific Islands. 

The discussion of doubtful clauses must not, however, blind us 
to the true Imperial significance of the Commonwealth Bill. If the 
Federation of Canada has promoted the interests of the Empire, 
and has strengthened the bonds between the Dominion and the 
mother country, I see no reason to anticipate less fortunate results 
with respect to the Federation of the Australian Colonies. ‘So far 
from the union of the (Ceaadian) provinces weakening the connexion 
with Great Britain and the Empire,’ writes Mr. Lefroy in the article to 
which reference has been made, ‘ never, I am convinced, was that con- 
nexion more firmly established or dearer to the hearts of the people.’ 


b. THE ConsTiruTION AND FEDERALISM. 

An uncompromising dualism is the most striking principle of the 
Commonwealth Bill, and often imparts a novel significance to 
the most innocent clauses. Rules of constitutional law, long 
familiar to English readers, have been borrowed and modified by 
reference to Federal requirements, or, while retaining their old form. 
have been endowed with a new spirit. justified by new objects, and 
devoted to strange purposes. The constitution of the Senate 
affords a forcible example. The functions of that branch of the 
Legislature might be presumed to be couservative: they are pre- 
eminently /edera/. Rules, again, which might suggest to an English 
critic a jealousy of parliamentary power, are often no more than 
attempts to preserve the weaker States from the oppression of the 
stronger. When, for example, we read that ‘the Federal Parlia- 
ment may confer bounties, but so that such bounties shall be 
uniform throughout the Commonwealth, we must not too hastily 
adopt the conclusion which Mr. Lefroy suggests, that the Federal 
Convention was animated by a distrust of parliamentary institu- 
tions. Rather should we sce an illustration of the extent to which 
the delegates, moved by an enthusiasm for the Federal ideal, were 
on the alert to embody that ideal in the constitution. The 
Canadian precedent, in strict accordance with this attitude of 
mind, was ruled out of court. ‘Canada,’ one of the delegates 
remarked to me, ‘may have a great future before her, but she is 
no true Federation if 1 understand that term aright. The Governor- 
General appoints the senators who are supposed to represent the 
Provinces. The Lieutenant-Governor of a Province is appointed by 
the Dominion Government, to which he is responsible for his actions. 
and to which he must look for his remuneration. The Governor- 
General may veto the Acts of Provincial Legislatures when in any 
way prejudicial to the interests of the Dominion.’ 
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What isa Federation’ The answer to this question is rendered 
diftieult by differences of opinion which arise from a confusion of the 
essential and the accidental. The fundamental characteristic of a 
Federation may be best described as a State dualism bearing a close 
analogy to that great social dualism which was expressed in the 
medieval theory of the Holy Roman Empire. A Federal Govern- 
ment may be defined as one in which the private citizen owes 
allegiance to two political bodies which are distinct in organi- 
zation, and mutually independent in the exercise of their authority. 
The practical realization of this definition involves three essentials : 
(1) the co-existence of central and local governing bodies which are 
mutually independent of each other; (2) a supreme tribunal which is 
invested with the power of deciding disputes between these bodies, 
and generally of interpreting the constitution which defines their 
several spheres of control; (3) an organization of the nation, 
which is distinct from the organization of the Governments, and 
is empowered to amend the constitution as occasion may require. 
The meaning of this definition may be illustrated by the Govern- 
ment of the British Empire, which displays, under the semblance 
of dependence, the reality of a very imperfect dualism. The 
imperfections of this anticipation of dual government may be 
examined from the points of view of theory and practice. 
Theoretically, the colonial Governments are deficient in inde- 
pendence, since their Parliaments exercise a subordinate, not a 
co-ordinate power, and derive their authority from the Imperial 
Parliament, and not from some power behind it: practically, they 
enjoy an independence which exceeds the normal limits of a 
member of the dual state, since the matters which are held to 
be of a common concern, and therefore within the province of the 
central Government, are exceptionally few in number and limited 
in scope. 

The Federal essentials are strikingly illustrated in the Australian 
Commonwealth Bill. (1) The Government of the Commonwealth 
is complementary to the Governments of the States, and the exercise 
of civil authority belongs, in some matters exclusively to the 
Commonwealth, in other matters either to the Commonwealth 
concurrently with the States, or to the States exclusively of the 
Commonwealth. (2) The Federal High Court interprets the con- 
stitution, (3) The amendment of the constitution involves an appeal 
to an authority which is superior alike to the Governments of the 
States and the Government of the Commonwealth—an absolute 
majority of both or of either of the Houses of the Federal 
Legislature, sanctioned by the direct popular approval of a 
majority of the electors in the Commonwealth and a majority of the 
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electors in a majority of the States. But the Federal principle 
is carried far beyond the requirements of the Federal] definition. It 
invades departments of the Commonwealth Government, and 
occasionally prescribes limitations upon the exercise of par- 
liamentary powers. The latter point, already made the subject of 
passing reference, may be further illustrated by the section of the 
constitution which allows the Government of the Commonwealth 
to impose taxation, ‘but so as not to discriminate between States.’ 
The presence of the Federal principle in the departments of the 
(‘ommonwealth Government is a far more significant fact, and calls 
for detailed consideration. It demonstrates how completely the 
Convention was dominated by the assumpiion, sanctioned by 
precedents of doubtful applicability, that the restriction of the 
authority of the Commonwealth ‘to matters of common concern as 
between the States,’ afforded no ground for constructing the Com- 
monwealth Government on strictly national lines. 

The Commonwealth Legislature consists of the Governor-General, 
the Senate, and the House of Representatives. While the powers 
of this Legislature are confined to matters which must be regarded 
as common or national, its organization is federal. The Senate, 
far from being a very distinctively conservative body, is elected 
upon the same franchise as the House of Representatives, and the 
relation of the two Houses must be sought in the determination to 
introduce a political dualism into the constitution of the central 
authority. Even in the House of Representatives no State is to 
have less than five members, whilst in the Senate each State will 
be represented by six senators. Such a preference for duality 
finds some support in precedent, but the value of that support 
is weakened by the homogeneity of the Australian population, by 
the great disproportion between the States in wealth, territory, and 
population, and by the fact that the small number of States must 
prevent such a balancing of interests as might be secured by the 
conflict of many delegations. Moreover, according to the clause 
which prescribes the method of amending the constitution, no 
alteration which diminishes the proportionate representation of 
a State in either House of Parliament can become law unless it has 
been approved by a majority of electors voting in the State whose 
representation is affected. This additional restriction on amend- 
ment bears a close analogy to attempts, occasionally made but 
necessarily ineffectual, to impose legal limitations upon the sove- 
reign authority. Professor Burgess attacks a similar clause in the 
constitution of the United States’: ‘ From the standpoint of political 
science, I regard this legal power of the legislature of a single 
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Commonwealth to resist successfully the will of the sovereign as 
unnatural and erroneous. It furnishes the temptation for the 
powers back of the constitution to reappear in revolutionary 
organization and solve the question by power, which bids defiance 
to a solution according to law. There is a growing feeling among 
our jurists and publicists that, in the interpretation of the consti- 
tution, we are not to be strictly held by the intentions of the 
framers, especially since the whole fabric of our State has been so 
changed by the results of rebellion and civil war. They are 
beginning to feel, and rightly too, that present conditions, relations, 
and requirements should be the chief consideration, and that when 
the language of the constitution will bear it, these should determine 
the interpretation. From this point of view all the great reasons 
of political science and of jurisprudence would justify the adoption 
of a new law of amendment by the general course of amendment 
now existing, without the attachment of the exception: and in deal- 
ing with the great questions of public law, we must not, as Mirabeau 
finely expressed it, lose the grande mora/e in the petite morale. 

The Federal Executive consists of ministers who are appointed 
by the Governor-General and are dismissed at his pleasure. But 
no minister of State can hold office for a longer period than three 
months unless he is, or becomes, a member of either House of the 
Federal Parliament. Such provisions imply an intention to esta- 
blish responsible government. Time alone can show how far 
this intention will be realized. The Federal principle, which has 
been expressly embodied in so many parts of the constitution, may 
ultimately dominate the executive department to an extent in- 
compatible with the retention of responsible government. The 
Convention anticipated a ministerial responsibility to the House 
of Representatives. But the constitution appears to provide no 
complete security against a senatorial assertion of coequal control. 
As a matter of fact, the Senate can boast a democratic franchise, 
can reject all money bills, and can urge the peculiar character of 
its mission as a body specially charged with the protection of State 
interests. The procedure in case of deadlocks, although it offers to 
the House of Representatives an opportunity to override the Senate 
in matters of legislation, is too elaborate to afford an adequate 
means of securing ministerial independence. But the introduction 
of a system of dual responsibility would seal the fate of responsible 
government. Australian Cabinets have been apt to follow one 
another in rapid succession under normal conditions. They would 
cease to command a popular respect if these conditions were altered 
in the direction of an added instability. Since, then, the triumph 
of Federalism within the sphere of the executive is incompatible 
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with the continuance of responsible government, the question as 
to which of these must conquer and subdue the other is a question 
of great practical importance as well as of considerable speculative 
interest. The student who observes the present drift of Australian 
polities will foresee at least three possible developments, which vary 
in their nature according to the extent to which the Federal prin- 
ciple receives recognition. In the first place that principle may be 
completely subordinated by the Senate’s frank acceptance of a posi- 
tion of inferiority analogous to that which is held by the Canadian 
Senate—a nominee body without equality of State representation. 
If this event should happen the result must be regarded as a proof 
of the power of population as a great moral factor. The advantage 
in this respect, as well as in the matter of money bills and dead- 
locks, must always rest with the House of Representatives. 
A second, though very improbable, development would involve 
a partial triumph of the Federal principle. We can easily conceive 
the possible recognition of an unwritten law that no Ministry which 
holds the confidence of the Lower House need resign unless the 
total number of its supporters in both Houses numbers less than 
‘the total number of its opponents. A third possible development 
would involve a less partial triumph of the Federal principle. Re- 
sponsible government may be abandoned in favour of an executive 
elected for a definite period by both Houses sitting in joint session. 
It is indeed far from improbable that some such system of an 
elective Parliamentary Executive will supersede responsible 
government even in the State constitutions. 

The provision for a complete system of Federal Courts, as distinct 
from State Courts, affords a further proof of the Federalism of the 
constitution. The subject has been dwelt upon by Mr. Lefroy', who 
affirms the superiority of the Canadian scheme as less elaborate and 
less expensive. 


C. Tue ConstiruTion AND Democracy. 


If the Australian Convention displayed a preference for the very 
qualified unity of a highly federated organization, the devotion to 
democracy was more conscious and was more often made the subject 
of complacent eulogy. 

‘I welcome the constitution as the most magnificent institution 
into which the chosen representatives of a free and enlightened 
people have ever breathed the spirit of popular sentiment and of 
national hope. —Mr. Kingston. 

‘Nothing can be done under the constitution which is contrary 
to the will of the people’—Sir Edward Braddon. 


* Law Quarterty Review, April, 1899, p. 164. 
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‘ It is a constitution framed for a free people.’-—-Mr Barton. 

‘If ever there was a people’s constitution it is this one.’— 
Mr. Holder’. 

Such expressions find their justification, or at least their explana- 
tion, in the constitution of the Senate, in the limitations upon 
senatorial powers, and in the express adoption of the principle that 
political issues should be submitted to the arbitrament of the popular 
vote. (1) The Senate is an elective body and its franchise, identical 
with that of the Lower House, embraces the principle of one man 
one vote. (2) The restrictions which the constitution imposes upon 
the power of the Senate derive a democratic significance from the 
fact that the Senate, although elected on a radical franchise, enjoys 
certain conservative attributes by virtue of the equality of State 
representation, the longer tenure of the senatorial office, and the 
retirement of senators by rotation. What, then, are the restrictions 
upon the Senate's power? They refer to money bills and to dead- 
locks. With respect to the former, the Senate may not originate 
appropriation or taxation bills, or amend taxation bills or the annual 
appropriation bill, or amend any bill so as to increase the financial 
burdens of the people. 

The subject of deadlocks is dealt with in a section of the consti- 
tution which deserves attention from its great practical importance, 


from the prolonged and animated consideration which it received 
at the hands of the Convention, and from the possibility of its 
adaptation to the requirements of English polities. The debates on 
the subject would fill a volume. The ultimate solution may best 
be stated in the language of the Bill :— 


‘If the House of Representatives passes any proposed law and 
the Senate rejects or fails to pass it, or passes it with amendments 
to which the House of Representatives will not agree, and if after 
an interval of three months the House of Representatives, in the 
same or the next session, again passes the proposed law with or 
without any amendments which have been made, suggested, or 
agreed to by the Senate, and the Senate rejects or fails to pass it, or 
passes it with amendments to which the House of Representatives 
will not agree, the Governor-General may dissolve the Senate and 
the House of Representatives simultaneously. But such dissolution 
shall not take * me within six months before the date of the expiry 
of the House of Representatives by effluxion of time. 

‘If after such dissolution the House of Representatives again 
passes the proposed law with or without amendments which have 
been made, suggested, or agreed to by the Senate, and the Senate 
rejects or fails to pass it, or passes it with amendments to which the 
House of Representatives will not agree, the Governor-General 
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may convene a joint sitting of the members of the Senate and of 
the House of Representatives. 

‘The members present at the joint sitting may deliberate and 
shall vote together upon the proposed law as last proposed by the 
House of Representatives, and upon amendments, if any, which 
have been made therein by one House and not agreed to by the 
other, and any such amendments which are confirmed by an abso- 
lute majority of the total number of the members of the Senate and 
House of Representatives shall be taken to have been carried, and 
if the proposed law with the amendments, if any, so carried is 
affirmed by an absolute majority of the total number of the members 
of the Senate and House of Representatives, it shal! be taken to 
have been duly passed by both Houses of the Parliament, and shall 
be presented to the Governor-General for the Queen's assent.’ 

The absolute majority which this section provides was one of 
those amendments which the Australian Premiers suggested at 
a conference convened with the object of making the Bill more 
palatable to the electors of New South Wales. As the Bill had left 
the Federal Convention, a proposed law required the sanction of 
three-fifths of the members of both Houses actually present and 
voting. The change to an absolute majority of the total number of 
the members of both Houses assumes an additional significance 
from the fact that the House of Representatives is to be, as nearly as 
practicable, twice as large as the Senate. The Premiers’ Conference 
took a scarcely less important step in extending the principle of 
deadlocks to all proposals for the amendment of the constitution. 
The Federal Convention, in defining the initial procedure for such 
amendments, had required the approval of an absolute majority of 
both Houses. Under the present Bill, the Governor-General may 
submit a proposed law to the referendum if it has twice secured an 
absolute majority of either House, although the other House has on 
each occasion failed to pass the proposed law, or has passed it with 
amendments to which the first House cannot agree. But I shall 
have occasion to refer again to this procedure in discussing the 
third evidence of democratic tendency—the direct reference of 
political questions to the popular vote. 

The reference of political questions to the popular vote is effected 
in two ways. (1) A deadlock between the two Houses in a matter 
of ordinary legislation is followed by a double dissolution, and the 
general elections which ensue must inevitably turn upon the par- 
ticular subject in dispute. (2) In the case of amendments of the 
constitution the democratic principle is carried further in two 
respects. The proposed law is expressly referred to the aye or no 
of the elector; and when the electoral vote is once recorded the 
matter is removed from the sphere of parliamentary control. This 
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express employment of the referendum as a constitutional expedient 
is a departure from traditional usage of such vast importance that 
the precise conditions of its application deserve attention. It is 
only applicable to a proposed amendment of the constitution which 
has received the consideration of both Houses and bears the stamp 
of their united approval, or at least of the reiterated approval of the 
House in which it originated. The proposal must then be submitted 
to the popular vote, and must secure the approval of the majority 
of the electors in the Commonwealth, and of separate majorities of 
electors in a majority of the States. In all ordinary cases the 
proposal is then ready to receive the Queen’s assent. In certain 
exceptional cases, however, the constitution prescribes an additional 
requirement, the legal validity of which has already been made the 
subject of reference. ‘ No alteration diminishing the proportionate 
representation of any State in either House of the Parliament, or 
the minimum number of representatives of a State in the House of 
Representatives, or increasing, diminishing, or otherwise altering 
the limits of the State, or in any manner affecting the provisions of 
the constitution in relation thereto, shall become law unless the 
majority of the electors voting in that State approve the proposed 


law.’ 
W. Jeturo Brown. 
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THE COMMONWEALTH OF AUSTRALIA BILL. 


ie the April and July numbers of this Review Mr. A. H., F. 

Lefroy published two articles on the Commonwealth of Aus- 
tralia Bill which add to the debt under which he had already put 
all students of colonial institutions by his work on the ‘ Legislative 
Power in Canada.’ The ground he covered was so extensive that 
there could not but be some matter of contention, and I propose in 
this article to suggest certain new readings of the constitution, and 
from the standpoint of ‘the man on the spot’ to combat some of 
his political inferences. 

In the first place, Mr. Lefroy finds fault with the terminology of 
the Bill, and particularly censures the terms ‘Commonwealth’ and 
‘ House of Representatives’ (p. 157 

(1) The Commonwealth.—The Canadian title ‘Dominion’ was 
inapplicable, because the union was to be of a kind different from 
the Canadian union. Rightly or wrongly the title ‘ Dominion’ has 
come to suggest that prevalence of the central power which is the 
mark of Canadian union, and the domination of the Union Govern- 
ment in State matters is the very thing which from 18go has been 
seen to be impossible in Australia. The origin of the title ‘Com- 
monwealth of Australia’ was I believe a suggestion of Sir Henry 
Parkes in the Constitutional Committee of the Convention of 1891, 
and was his tribute of admiration to Cromwell and the men of the 
Commonwealth period. In other minds, I have no doubt, the title 
was associated with Mr. Bryce’s work on the American Common- 
wealth, which in 1891 was a comparatively new book. The dis- 
cussion in the Convention as to the title of the Union was sufficient 
to divest it of any republican significance. 

(2) The House. of Representatives,—The American flavour of this 
name cannot be denied, but it is not altogether new in Australian 
Constitutions. Earl Grey’s Act of 1850, furnishing constitutions to 
all the Australian Colonies, empowered them to substitute for the 
single-chambered legislature ‘a Council end House of Representa- 
tives,’ or other separate Houses. None of them adopted the name, 
but in New Zealand the General Assembly does consist of a Councii 
and House of Representatives. The reasons against adopting the 
name * House of Commons’ in the Constitution are good enough. 
With great respect to Canada, there is for us one House of Com- 
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mons and one only; you cannot translate the thing or its tradi- 
tions, and the name alone is in Canada or Australia meaningless 
or misleading. If we look to history, we find that it is the Senate 
rather than the House of Representatives which recalls the Com- 
munitas Communitatum, the assembly of the organized political 
communities. If we look to practical politics, we see that the 
Lower House cannot claim in relation to an elected Upper House 
the same supremacy which the Lower House claims in England and 
in Canada. Whether responsibility in any sort to two authorities 
is a practicable form of government Australian experience will 
show. On the one hand, Dr. Hearn held a strong opinion that even 
in England the Ministry owed some responsibility to the Lords ; on 
the other, the dual responsibility to two sections in one Chamber 
brought the Canadian Constitution.of 1841 to deadlock. In any 
case, the Australians have done wisely to provide in advance 
machinery for opening the road should deadlocks come to pass. 

The Governor-Geneval.—Mr. Lefroy (p. 283) expresses the opinion 
that the limitation .of powers by section 2 to such ‘ powers and 
functions of the Queen as Her Majesty may be pleased to assign’ to 
the Governor-General, disposes of the doctrine of implied powers as 
iur as that officer is concerned. That doctrine is that a Governor 
has virtute officii all the prerogatives of the Crown incident to the 
government of a colony; and while it has long been known to be 
inapplicable to colonial governors generally, it has been asserted, 
as Mr. Lefroy states, in Canada and Australia that the grant of 
responsible government clothes the Governor with the full powers 
of the prerogative. 

So far as the prerogatives incident to legislation are concerned 
no difficulty has been experienced, as the constitutional in- 
struments are sufficiently clear and confer ample powers; the 
‘difficulty has been experienced in regard to executive powers re- 
siding in the Crown but not expressly conferred upon the Governor 
in the Letters Patent creating his office, or in his commission or 
instructions. 

This being the position, it is, I think, more than doubtful 
whether section 2 touches the question at all. The Constitution is 
divided into chapters. Chapter P deals with the Parliament ; 
Chapter Il with the Executive Government. In Chapter I, § 1 
provides that— 

‘The legislative power shall be vested in a Federal Parliament, 
which shall consist of the Queen, a Senate, and a House of Repre- 
sentatives.’ 

Section 2 is the section relied on by Mr. Lefroy. It provides 
that— 
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‘A Governor-General appointed by the Queen shall be Her 
Majesty’s representative in the Commonwealth, and shall have and 
may exercise in the Commonwealth during Her Majesty's pleasure, 
but subject to this Constitution, such powers and functions of the 
Queen as Her Majesty may be pleased to assign to him.’ 


This seems to refer exclusively to the legislative power, and 
leaves the executive power untouched. Executive power is 
governed by section 61, and is in the very ample terms quoted by 
Mr. Lefroy :—‘ The Executive power of the Commonwealth is vested 
in the Queen, and is exercisable by the Governor-General as the 
Queen’s representative, and extends to the execution and mainten- 
ance of this Constitution, and of the laws of the Commonwealth. 
The question might still arise whether, without any enactment of 
the Commonwealth Parliament and without express grant from 
the Crown, the Governor-General might exercise in federal matters 
such prerogatives as the Crown may possess. Of course we have 
every reason, from the repeated declarations as to the character of 
a Governor's authority, to believe that he could not; but the Con- 
stitution does not appear to indicate any thing one way or the 
other. 

If, however, Mr. Lefroy’s view is correct, and section 2 does define 
generally the position of the Governor-General, the section may 
raise more difficulties than it settles. For the Governor-General] is 
described as ‘Her Majesty’s representative in the Commonwealth, 
and the same term is used in sections 61 and 68, which vests in 
him the command-in-chief of the naval and military forces of the 
Commonwealth. I am not aware of any Statute, Letters Patent, 
or Commission, which describes a Colonial Governor in such 
terms. It is true that sometimes text-book writers and judges 
do so refer to him; but more than once the Judicial Committee (in 
Cameron v. Kyte, 3 Knapp, 332, and //i// v. Bigge, 3 Moore, P. C. 476) 
have used the term ‘ the representative of the Queen’ as descriptive 
of a Viceroy who is by this description distinguished from a 
Governor who is ‘an officer merely with a limited authority from 
the Crown. Officially, a Governor is ‘ the officer administering the 
government.’ The Lord-Lieutenant of Ireland and the Governor- 
General of India have an exceptional status. Each of them has 
been described as a Viceroy in more than popular language. The 
Lord-Lieutenant of Ireland represents his Sovereign, and holds the 
royal power by delegation in that ‘distinct dominion’; like the 
Crown itself, he dispenses honours ; the Irish Courts have declared 
him to be exempt during his term of office from all actions at law 
in respect of his political acts, and have held language clearly 
indicating that the’ exemption is not confined to political acts 
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(Napper Tandy's case, 27 St. Tr. at 1262). The Governor-General of 
India has been officially described since Canning’s time as ‘ Viceroy 
and Governor-General,’ though the Royal Warrant of appointment 
does not use the term Viceroy. If the Governor-General of Australia 
is to be by statute ‘ Her Majesty’s representative in the Common- 
wealth,’ as distinguished from the agent of the Crown for the pur- 
poses of legislation and executive government, his status appears to 
be raised above that of a Colonial Governor ; he will be to other 
Governors what an Ambassador is to the other classes of diplomatic 
agents. Though his powers and functions may be limited to such 
‘as Her Majesty shall be pleased to assign to him,’ there are still 
prerogatives which are rot connected with legislative or executive 
authority which may belong to him. 


The Legislative Powers. 


Suljects of Legislation —Mr. Lefroy speaks of the extra-territorial 
powers as ‘marking a new departure, for they clearly invade 
what has hitherto been deemed the Imperial area of power as 
distinguished from that of even self-governing colonies’ (§ 288-9). 
Two of the powers he instances have however been possessed by the 
Federal Council of Australasia since 1885—‘ fisheries in Australasian 
waters beyond territorial limits, and ‘ relations with the islands of 
the Pacific.’ The Federal Council has exercised its powers to regu- 
late the pearl, shell, and béche-de-mer fisheries in Australian waters 
adjacent to the colonies of Queensland (51 Vict. No. 1) and Western 
Australia (52 Vict. No. 1). In each case a schedule to the Act sets 
out what are to be deemed Australian waters under the Act, and 
it is provided that the Act shall apply only to British ships and 
to boats attached to British ships, a limitation overlooked by the 
United States when they invoked these Acts in support of their 
claims to regulate the seal fisheries in the Behring Sea. 

Colonial powers are by no means necessarily restricted to the 
three-mile limit. For instance, the Bay of Conception is by 
statute part of the colony of Newfoundland, and the extent of the 
legislative power of that colony was strikingly exemplified in the 
Direct U.S. Cable Co. v. Anglo-American Telegraph Co,, 2 App. Cas. 
394. Colonies, too, may exercise governing powers over other 
dominions of the Crown; indeed for many years the regular form 
of a Governor's Commission has been Governor of the Colony of 

and its dependencies, An illustration of the relation of a 
self-governing colony to its dependency may be found in the case 
of Queensland and British New Guinea. The Administrator of 
British New Guinea in the exercise of his legislative and adminis- 
trative powers is to be guided by the Governor of Queensland, 
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who is directed to consult his Executive Council in all matters 
relating to British New Guinea as he does in Queensland affairs. 
The Administrator submits his estimates to the Governor of 
Queensland, and his accounts are audited by Queensland officers ; 
and the Supreme Court of Queensland is the court of appeal for 
New Guinea. It is probable that the Commonwealth of Australia 
will claim that the Governor-General shal] have the powers which 
are now possessed by the High Commissioners of the Pacific, and shall] 
exercise them on the advice of his Executive Council. There will 
be no power in the Commonwealth Parliament to legislate for any 
place outside the Commonwealth, unless such place is surrendered 
by any State, or is placed by the Crown under the authority of 
the Commonwealth (§ 122). The power to legislate on ‘ external 
affairs’ is a somewhat dark one, especially as the principal ‘ex- 
ternal’ matters over which contro] is desired are enumerated, e. g. 
immigration of aliens, naturalization, the influx of criminals, &c. 
One useful purpose the power may serve. As Mr. Lefroy has shown 
in his ‘ Legislative Power in Canada, there is much doubt as to 
the meaning of the power to legislate for a colony. Does that 
mean merely that a colonial law is not entitled to enforcement (as 
distinguished from recognition) in other parts of the Queen's 
dominions, or does the limitation operate locally as well as ex- 
territorially, and require the Courts of the Colony itself to deter- 
mine whether the Act exceeds the bounds of a local and territorial 
legislature? Very different opinions have been held in the 
colonies, and it is not certain that the decisions of the Judicial 
Committee in Ashiury v. Ellis [1893] A. C. 339, and Macleod 
v. Reg. [1891] A. C. 455, are quite consistent. The power of 
the Commonwealth Parliament to make laws on ‘ external affairs’ 
should, it is conceived, establish the doctrine that in the Courts 
of the Commonwealth Commonwealth laws, like Acts of the 
Imperial Parliament, cannot be impugned on the ground that they 
reach beyond local affairs; in other words, the rule against laws 
‘intended to operate exte.ritorially’ will within the Common- 
wealth be a rule of construction only, and not a rule in restraint 
of power. 

There is one power conferred upon the Commonwealth Parlia- 
ment to which Mr. Lefroy does not allude, but which seems to me 
more far-reaching and perhaps more dangerous than those which 
are merely concerned with external affairs. The 38th Article of 
legislation includes the power to ‘exercise within the Common- 
wealth, at the request or with the concurrence of the Parliaments 
of all the States concerned, any power which can at the establish- 
ment of this Constitution be exercised only by the Parliament of the 
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United Kingdom or by the Federal Council of Australasia.’ This 
article may lead to serious trouble. Claims to legislative inde- 
pendence have been founded on lighter grounds than this; and, as 
Mr. Lefroy points out, the theoretical power of the Imperial Parlia- 
ment to recall constitutional powers is not one of great practical 
value. Under this article it would seem that the Commonwealth 
Parliament might, at the request of a State Parliament, repeal any 
Act of the Imperial Parliament applicable in the colony ; in other 
words, the Commonwealth and State Parliaments, acting together, 
might nullify Imperial legislation. Here, if anywhere, the Imperial 
Parliament may in the future be said to have intended to divest 
itself of authority. It is not enough that we may be able to show 
by abstract reasoning that this is not or could not be the case. 

It has been well said that a law should be so drawn not merely 
that it may be understood by those who read it in good faith, but 
that it should be impossible to misunderstand it, or even to 
pretend to misunderstand it. 

I am not sure that I apprehend that part of Mr. Lefroy’s 
argument which turns on the meaning of an ‘exclusive power’ 
(p. 290). In Canada, it is true, the powers both of the Dominion 
Parliament and the Provincial Legislatures are in their respective 
spheres expressed to be ‘exclusive’; but in the Australian con- 
stitution, following the American, we do not use the term ‘ exclu- 
sive,’ excepting in respect to powers which are not amongst those 
he discusses ($ 52). 

Constitutional Limitations.—I now turn to a matter which is 
one of political inference rather than juridical interpretation. 
Mr. Lefroy sees (pp. 285, 286, 291, &c.) in the restrictions upon the 
power of Parliament that distrust of legislatures which is charac- 
teristic of America but is absent from the Canadian Constitutions, 
based as it is upon the plenary power of the Imperial Parliament. 
I believe that whatever the future may bring forth, Australian 
institutions do not as yet betray any of the distrust which is shown 
in the United States Constitution, and increasingly in the Con- 
stitutions of the States in America; and with all respect, I think 
Mr. Lefroy has misread the signs. Restrictions upon the power of 
the Commonwealth Parliament we certainly do find, but no more 
than are to be accounted for by the fact that the Constitution is 
a federal pact. As Professor Dicey says, ‘the foundations of 
Federal State are a complicated contract’; and the inference of 
trust or distrust in government to be drawn from restrictions turns 
on this—Are the restrictions to be accounted for by the fact that 
this is a contractual union, or are they restrictive of government 
irrespective altogether of the nature of the political organism ? 
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| think that the restrictions are, with one or two unimportant 
exceptions, of the first class. 

I will grant at once that the prohibition of laws imposing 
religious tests or disabilities, and the provision requiring that 
offenders against Commonwealth law shall on indictment be tried 
by jury, and in the State where the offence was committed, support 
his ease. But the other limitations to which he calls attention, in 
trade, in finance, and in defining the exercise of certain functions by 
the two Houses of Parliament, are no more than are required to 
secure the attainment of the objects of the union. 

The principal purpose of the union is freedom of trade amongst 
the States, and accordingly freedom is established by the Con- 
stitution ; Parliament is to have power to regulate trade under that 
governing principle ; and, for better security, Commonwealth and 
State Parliaments are forbidden to do anything in derogation of 
freedom. In matters of finance, the adjustment of obligations 
between the parties was’in Canada and Australia alike the principal 
practical difficulty in effecting union ; and common prudence would 
insist upon securities against the diversion of the assets of one 
State to meet the burdens of another, and for equality of treat- 
ment. Here of course each Colony was concerned to make the best 
bargain it could; and it would be reasonable that the financial 
arrangements should be protected from alteration, not merely by 
Parliatuent, but by the Commonwealth itself. This, in fact, is what 
is done in Canada, where the Dominion contribution to the provinces 
is unalterable save by the Imperial Parliament. But in Australia 
the Commonwealth Parliament has a freedom of action which is 
remarkable. For section 87, providing for the return to the States 
of three-fourths of the revenue raised from customs and excise, 
which Mr. Lefroy (p. 291) regards as fettering the power of 
Parliament and indicative of distrust, is limited to a period of 
ten years; and by section 94, ‘after five years from the imposition 
of uniform duties of customs, the Parliament may provide on such 
basis as it deems fair for the monthly payment to the several States 
of all surplus revenue of the Commonwealth.’ 

Mr. Lefroy (p. 285) calls special attention to the terms in which 
the powers of direct taxation are conferred upon the Parliament, as 
illustrating the intention of the Constitution to control legislative 
discretion. The history of that very power illustrates in the best 
possible way my criticism that such restrictions are—unlike so 
many constitutional limitations in America—imposed merely for 
federal and not for national purposes, as part of the bargain 
between the States, and not for the protection of the citizen against 
the Government. The power in question is to make laws with 
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respect to taxation, ‘but so as not to discriminate between States 
or parts of States.’ Mr. Lefroy compares this with the provision in 
the United States Constitution relating to duties, customs and 
excise, and declaring that they shall be uniform throughout the 
United States; and, as a matter of fact, the power in the earlier 
drafts was in the same terms as are in the United States Con- 
stitution. But it was pointed out that ‘uniform throughout the 
Commonwealth’ was more than a geographical limitation, that it 
did more than protect the States against discrimination, and 
required that individuals should be taxed on the same basis, so that 
probably Parliament would be prevented from imposing a graduated 
system of taxation (see the Income Tax Case—Po//ock v. Farmers’ 
Loan and Trust Company, 157 U.S. p. 429). The restriction went 
beyond what federalism required, and it was accordingly altered 
into the form in which it at present stands. 

The provisions of the Constitution requiring that separate 
taxation proposals should be presented in separate bills, and that 
bills appropriating revenue should be separated from taxation bills, 
are equally to be attributed to the federal character of the instru- 
ment. They are intended merely to secure that the Senate, the 
House of the States, shall be free to exercise its power of rejecting 
any financial proposal without fear of ‘tacking’ by the Lower 
House. 

In the Federal Constitution, safeguards are set up for the pro- 
tection of the States where it is thought likely that they may be 
attacked. Certainly the Canadian Constitution is no exception to 
the rule. In all its essential points it is under the guarantee of 
the Imperial Parliament, by whom alone it can be altered. The 
rights of nationalities are guarded in the B. N. A. Act, 1867, by the 
provision of section 133. that either the French or English language 
may be used in the Legislature and in judicial proceedings, 
and that Acts of the Dominion Parliament and the Legislature of 
Quebec shall be printed in both languages. The rights of religions 
in matters of education are protected by the elaborate provisions 
of section 93; while State rights and professional rights are alike 
respected in sections g7 and 98, under which the judges in each 
province are to be appointed from the bar of that province. 

Finally, it must be observed that for signs of distrust we should 
look to the restrictions upon State Legislatures as well as to those 
on the Central Legislature. In Canada such distrust was mani- 
fested by the fundamental provision that the Provincial Legis- 
latures should be entrusted only with specific matters, and should 
even in those matters be subject to Dominion control. In the 
United States the State Legislatures are limited in every direction 
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by the United States Constitution and the State Constitution. In 
Australia the State Parliament will enjoy a fullness of legislative 
power unknown in either the United States or Canada. It has 
the residuary power, and it is subject to no control from the 
Commonwealth authorities. 

Privileges of Parliament.—Mr. Lefroy incidentally mentions (p. 284) 
that the restriction on the power of the Canadian Legislature 
to define its own privileges has never been satisfactorily explained. 
The restriction in the B. N. A. Act, 1867, § 18, no doubt comes 
from the Victorian Constitution Act of 1855, § 36 of which contains 
a proviso that ‘no such privileges, immunities or powers shall 
exceed those now held, enjoyed and exercised by the Commons 
House of Parliament, or the members thereof.’ The substance of 
that restriction is contained in the Draft Bill of the Legislative 
Council of Victoria, by which it was provided that ‘all the privi- 
leges, immunities and powers now held, enjoyed and exercised,’ &c., 
should be enjoyed by the Legislative Council and Assembly in 
Victoria and their members. The South Australian Act of 1855-6 
copied the Victorian section; and just as the Australian Consti- 
tutions of 1855 borrowed in many respects from the Canadian 
Constitution of 1841, it is reasonable to suppose that the framers 
of the Act of 1867 turned to the Australian Constitutions. As 


I have been speaking in this article of distrust of Legislatures, 
I may observe here that the one power of the Legislatures which 
does appear to arouse some popular dislike in Australia is their 


privilege. ° 
W. Harrison Moore. 








THE HISTORY OF THE PATENT SYSTEM UNDER THE 
PREROGATIVE AND AT COMMON LAW. 


A SEQUEL. 


ITH the present essay the tale of the Elizabethan monopoly 

patents is resumed and completed. Apart from their indus- 
trial value, a twofold interest attaches to these grants. In the first 
place, so far as this country is concerned, they are indubitably 
primae impressionis, for no such licences are recorded on the Patent 
Rolls of an earlier age. In the second place, the general policy of 
the monopolies is found to conform strictly to the type recognized 
as admissible by the common law, of which the Statute of Monopo- 
lies conveys a condensed and imperfect summary. In other words, 
the effect of the statute is essentially to confirm the practice of the 
Crown during the period A.p. 1561-1603. 

In a former article we endeavoured to establish a connexion 
between the mediaeval policy of the encouragement of new indus- 
tries and these early grants of Elizabeth. To this analysis we have 
now to add that the monopoly clauses, by which the latter system 
is distinguished from its forerunner, appear to have been borrowed 
from continental precedents, where the industrial privileges fol- 
lowed close upon the heels of the printer’s copyrights’. Unlike 
the continental system, however, the Elizabethan monopolies are 
broadly based upon considerations of the value of industry to the 
realm. 

To qualify for this privilege the applicant undertakes to intro- 
duce at his own cost a new manufacture, the knowledge of which 
he has attained either by the procurement of foreign workmen, by 
travel, or by experimental research. The grants here chronicled 
have been annotated chiefly from the standpoint of their constitu- 
tional merits. The motives moving the Crown, the rents reserved, 
the powers conveyed to the grantee, and the history of the use and 
abuse of these powers are briefly set forth. For convenience of 
reference and for statistical purposes, patents of reissue have been 
treated under the date of the original grant, and are counted as 
forming a single grant. 

' The earliest industrial monopolies are to be found in Venice circa 1500. The 


system was carried thence by refugees from that state to the Netherlands and 
England. 





The History of the Patent System. 





No. XXIII. 1568. Oct. 14 Grant to Peter Backe to collect 
madder in Ireland and dye skins of animals [for 21 
years |. 

Backe was a native of Brabant—a province noted for its dyers. The 
English dyers, on the other hand, bore an evil reputation, ‘No man almost 
wyll meddle with any colours of cloth touching wodde and mader, unlesse it 
beare the name of French and Flaunders dyes, for reason of the deceits 
practised by the English and the ignorance of the principles of their craft’ 
(Camden Miscellany). The grant (which should have been included in 
the list of grants A.D. 1561-70’) covers all parts of Ireland, with special 
reference to specified counties. Infringement is punishable by one year’s 
imprisonment, Probably the first Irish monopoly grant. 


No. XXIV. 1571. July 5. Grant to Sir Thos. Goldinge for an 
engine for land drainage and water supply [for 20 
years |. 

The grant recites the condition of the lowlands and the need of a proper 
system of water supply for muvicipal and industrial purposes. The engines, 
once erected, will continue working without men’s labour. The grant is 
void if the engine be not erected within two years or fails to work efficiently 
as set forth. The petition appears in 8. P. Dom. vol. 127, under the incor- 
rect date 1578. — 


No. XXV. 1571. July 30. Grant to Rd. Mathewe to make 
‘Turkye haftes’ for knives, &c. [for 6 years]. 

The grantee obtained his information by residence abroad. The patent 
was contested successfully by the London cutlers (Matthey’s case), appa- 
rently on the ground of ‘ general inconvenience’ of patents of improvements 
in an existing trade. The text and history of the grant will be found in 
Edmunds, 2nd ed., p. 885. 


No. XXVI. i571. Sept. 1. Grant to Rd. Dyer to make earthen 
pots to hold fire for seething meat | for 7 years]. 


According to Howes the grantee learned the art of making ‘earthen 
furnaces, firepots, and ovens transportable’ when a prisoner of the Spaniards 
(Portuguese 1). The grant covers London and a three-mile radius. The 
industry was carried on ‘ at London without Moorgate,’ and the patent was 
extended for seven years on January 28, 1579. 


No. XXVII. 1573. June 13. Grant to Jobn Payne for mills 
for grinding corn [for 21 years]. 


The grant is for modified forms of hand and treadmills, examples of which 
had already been erected at Glastonbury. The petition addressed to Burgh- 
ley with ‘« plat of my worke, the fyrst I ever made,’ is preserved in the 
Lansd, MSS. Prior rights of millowners reserved. This is undoubtedly 
a native invention of considerable merit. As in some other cases, protection 
is sought in view of threatened unauthorized imitation of the invention. 


* Law Quarterty Review, xii, pp. 145-159. 
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No. XXVIII. 1573. July 8. Grant to John Synertson to put in 
practice an instrument for land drainage, and for the 
stopping of breaches in dams [for 10 years]. 

The grantee is described as of Amsterdam, stranger. Prior rights are 
reserved, and a term of two years assigned for introducing the industry. 


No. XXIX. 1573. Oct. 28. Grant to Rd. Candish for an engine 
for draining coal and iron mines [for 20 years]. 


The grant covers all engines invented or to be invented by the grantee 
within this term, and extends to eight counties. Prior rights are reserved, 
but no term is fixed for working, owing probably to the invention being in 
the experimental stage. 


No. XXX. 1574. April3. Licence to John Collyns to make 
*brode clothes called Mildernix and Polledavies’ [for 
21 years]. 

The subject of the grant is the manufacture of sailcloths, hitherto 
brought from France. The grant recites that the art had been introduced 
and apprentices educated therein, and proceeds to confine the trade to 
Ipswich and Woodbridge under the supervision of the patentee. On 
February 5, 1590, the grant was reissued to John and Rd. Collyns for 
twenty-one years. Cf.also Statute 1 Jac. I, cap. 24, where the above state- 
ments are confirmed. 


No.XXXI. 1574. Aug.27. Grant to Jeremy Nenner and George 
Zolcher for a method of sparing fuel [for 7 years] 
(Latin). 


The grantees are bound to erect within one year a trial installation and 
to prove its efficacy. The invention appears to relate to a method of 
domestic heating by a system of fiues connected with a ceytral furnace, and 
to have been adopted im practice by brewers and others (Acts of the Privy 
Council, April 27, 1578). 


No. XXXII. 1574. Dee. 13. Grant to James Verselyn for making 
drinking glasses [for 21 years]. 

The grant is made on the strength of works already erected at Crutched 
Friars, and aimed at superseding the trade in Italian glasses. Importation 
of foreign glass is prohibited, and the relations between the retail trade and 
the grantee regulated. In 1592 Verselyn surrendered the grant in favour of 
Sir Jerome Bowes, to whom a patent of twelve years was issued. Under 
this grant a rent of 100 marks is reserved to the Crown. For the further 
history and text of the grant cf. Antiquary, March, 1895, et seq., where the 
story of the grant is traced down to the final reissue to Mansel. 


No. XXXII. 1575. Feb. 14. Grant to Sir Thos. Smythe, the 
Earl of Leicester, Lord Burghley, and others of the 
‘Society of the New Art,’ and to their successors. 


Strype’s Life of Smythe contains an account of this extraordinary 
undertaking, which was for the transmutation of iron into copper, and of 
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lead and antimony into quicksilver. After several failures at Winchelsea, 
further attempts were made at Anglesea, where possibly some success was 
met with by the deposition of copper on iron rods laid in the copper-bearing 
waters of the district. The grant, or charter of incorporation, which is based 
on the invention of one Wm. Medley, illustrates the state of the native 
metallurgical science at the period. 


No. XXXIV. 1577. June 8 Grant to Wm. Wade and Henry 
Mekyns, a/ias Pope, for making sulphur, brimstone, 
and oils [for 30 years]. 


A reissue of grant XI. Wm. Wade succeeds to the rights of the late 
Armigil Wade and introduces Mekyns, a London jeweller, as a capitalist 
prepared to spend large sums in extending the industries. _ By this grant it 
is proposed to substitute the use of vegetable oils extracted by the patentees 
for train or whale oil in soap-making and dressing cloth. The use of 
fish oil in the soap manufacture was prohibited in the following year (Acts 
of the Privy Council, 1578). There is a proviso that the quantities of rape 
and other oils made under the grant shall not be below that of the train 
vil entered in the London Customs’ books during the last three years. With 
regard to the extraction of sulphur from mineral sulphides the Crown secures 
a rebate of one-twelfth below market prices. Note generally that this 
und other patents of reissue are open to objection on the ground of the 
‘unreasonable’ extension of their term and the undue enlargement of powers 
conveyed in the original rant. 


No. XXXV. 1578. Jan. 24. Grant to Peter Morris for engines 
for water-raising [for 21 years]. 


The text and history of this important grant will be found in Antiquary, 
Aug.-Sept. 1895. The patentee was of Dutch extraction. The grant 
reserves prior rights and fixes three years for the introduction of the inven- 
tion, which comprised the first application of the foree-pump to water- 
raising in this country, and led almost immediately to the introduction of 
the manual fire engine. On the continent the application of the force-pump 
was well known at this period, 


No. XXXVI. 1582. June 26. Grant to Rd. Spence to make 
white salt [for 20 years]. 
The patentee undertakes to introduce the industry and to supply a better 


salt at cheaper rates. Two years are fixed for this purpose. A rent of 
£10 is reserved to the Crown. 


No. XXXVII. 1582. Sept. 22. Grant to Wm. Harebrowne and 
his son to make salt upon salt at Yarmouth [for 21 
years]. 


The process consists of blending white Spanish salt with sea salt, and the 
product is applicable to fish-curing. The grantees were recommended by 
the Bailiffs and inhabitants of Yarmouth. The grant is made in part ‘ for 
the relief of the decayed state’ of the Harebrownes’ fortunes occasioned by 
losses at sea, and is revocable if found inconvenient to the town or common- 
weal, 
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No. XXXVI. 1583. April 10. Grant to Geo. Langdale to 
make sackbuts and trumpets [for 20 years]. 


The patentee is described as ‘ one of our Trumpeters.’ The grant covers all 
future improvements, regulates prices, and reserves the right of one Peter 
Grinn, ‘who has heretofore mended trumpets.’ The grant extends to 
London and a seven-mile radius. 


No. XXXIX. 1584. Feb. 28. Grant to James Humfry to make 
train oil [for 7 years]. 

The grant recites that the patentee, a citizen of London, had for over 
twelve years practised and devised to make very good train oil from the 
livers of fishes imported from the north seas, and had erected houses and 
furnaces for the purpose. The uses of the oil are stated, and a rent of 208, 
reserved tothe Crown, The grant was reissued for ten years on May 1, 1591, 
to Richard Matthews, Yeoman of the Pantry; and again to his widow for 
twenty-one years. There can be no doubt as to the irregularity of these 
reissues, the first of which was opposed by the shoemakers and others of 
Scarborough. The industry existed for many years at Southwold. 


No. XL. 1585. Sept.1. Grant to Thos. Wilkes, Clerk of the 
Privy Council, to make white salt [for 21 years]. 


Under the original grant the industry is confined to Lynn Regis and 
Boston. A rent of £6 6s. 8d, is reserved and immediate prosecution of the 
industry insisted upon. The patent was extended on Feb. 20, 1586, to 
Kingston-upon-Hull. On Aug. 31, 1599, the graut was surrendered in favour 
of John Smithe for the remainder of the term, and a new grant was issued in 
consideration of the payment by the latter of two sums of £4,750 and £2,250, 
apparently due to the Crown by one Robert Bowes, of Berwick, deceased. 
In defiance of the terms of the grant, which regulated prices by those of 
London (with a maximum price of 20d, a bushel), Smithe raised his prices 
to 14s. and 15s., and was thereupon committed by the Lord President, and 
the old prices restored, The salt was manufactured under a sub-contract 
by Sir George Bruce, a colliery owner at Culross, who subsequently petitioned 
for a renewal of the licence in 1611, offering to reduce the price of salt to 
16d., or 2d. less than the London prices, and stating that he employed over 
1,000 workmen, 


No. XLIL 1586. Mareh 11. Grant to Francis Dal Arme (alien), 
and Robert Clarke, to work out oil of woollen cloth, 
with consent of the owners—‘the same oil to have 
for their labour’ [for 21 years]. 

The grant insists on the instruction of any member of the public for 

a reasonable recompense, of which one-tenth is reserved to the Crown. 

Trial of the invention is to be made before the Privy Council, and the grant 

is void if the cloth is injured in the process. 


No. XLIT. 1587. Dee. 30. Grant to John Purchise, ‘ our subject, 
to make armour and harness for man and horse [for 


7 years). 
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The subject of the grant is a light bullet-proof fabric without any metal 
‘mingled or wrought in the same.’ The trademark is to be a half-moon, 
suggestive, as in Mathewe's patent, of an Eastern origin. Probably a revival 
of the Saracenic defensive felt armour. 


No. XLII 1588. April 15. Grant to Rd. Young to import, 
make, and sell ‘le starche’ [for 7 years]. 


The grant was reissued to Sir John Pakington for eight years on July 6, 
1594, and again to the same individual on May 20, 1598. The considera- 
tion stated is the annual rent of £40, but the real consideration of the grant 
is the suppression of the manufacture of starch from grain—the patentee 
being confined ‘to bran of wheat.’ The grant of the trade was clearly 
illegal. As an instance of gross oppression by the patentee we may cite 
Hatfield MSS. 4, p. 261, where an individual appears to have been im- 
prisoned by Pakington for selling starch bought under Young’s patent. 
Pakington appears to have undertaken to pay certain pensions to certain 
Dutch women whose names are connected with the introduction of starch- 
ing into England (ib. p. 614). 


No. XLIV. 1588. July 26. Grant to Timothy Bright, M.D., of 
a short and new kind of writing by character [for 15 
years]. 


The grant is to teach, print, and publish works in shorthand. In the 
Lansd. MSS. there is a letter in favour of the system, with the Epistle to 
Titus enclosed as a specimen. 


No. XLV. 1588. Dec. 4. Grant to Bevis Bulmer to make and 
cut iron into small pieces to work out nails [for 12 
years]. 

There is reason to believe that the invention was of foreign origin, 
although it is stated that Bulmer ‘is the first inventor and publisher within 


the realm.’ Bulmer was a good mechanic and mining engineer, whose ser- 
vices were in demand in all parts of the kingdom. 


No. XLVI. 1589. Jan. 28. Grant to George and John Evelyn 
and Rd. Hills to dig and get saltpetre [for 11 years]. 


The grant is described as ‘our letters of commission for the making of 
saltpetre,’ and is made in consideration of a great quantity of corn powder 
to be delivered to ‘our store within the Tower.’ A new grant, drawn by 
Coke, on Sept. 7, 159r, was made to Evelyn and others, annulling all 
earlier grants. The constitutional nature of the saltpetre grants was ad- 
mitted by the Statute of Monopolies, but the practice was objectionable, 
owing to the inquisitorial powers and right of entrance upon lands conveyed 
by these grants. 


No. XLVIL 1589. Feb. 7. Grant to John Spilman to buy all 
manner of linen rags, &e., to make white writing 
paper [for 10 years]. 

The grantee, an alien, held the office of Jeweller to the Queen. The 
grant is possibly connected with the petition of Rd. Tottyll, the Elizabethan 
VOL. XVI. EF 
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law publisher, who in 1585 stated that the French, by buying up all the linen 
rags in the kingdom, had thwarted his efforts to introduce the manufacture. 
The industry was established by Spilman at Dartford, where he employed 
over 600 workmen. The graut prohibits the manufacture of brown paper, 
and is void if the former manufacture be discontinued for six months. On 
July 15, 1597, the patent was reissued for fourteen years with the same 
proviso, but covering the manufacture of all kinds of paper. The text of 
the original grant and the petition of Tottyll will be found in Arber's 
Registers of the Stationers Company, i. 242, ii. 814. 


No. XLVHUI. 1589. Oct. 9. Grant to Thos. Procter, of Marske, 
Yorkshire, and Wm. Peterson to make iron, steel, and 
lead by using earth coal, sea coal, turf, or peat [for 7 
years]. 
The consideration of the grant is the economy of fuel, of which one load 
would be required in place of four per ton of iron. Various small royalties 
are reserved to the Crown. 


No. XLIX. 1590. Oct. 15. Grant to John Thorneborough, Dean 
of York, for the refining of pit coal [for 7 years]. 


The object of the invention is to overcome the popular objection to the 
unsavoury fumes of coal used in the imperfectly constructed hearths of the 
period, A royalty of 4d. per chaldron on the refined coal for domestic use 
and 8d, per chaldron on the exported coal is reserved, with the usual 
exception in favour of users of old processes. 


No. L. 1591. Nov. 4. Grant to Reynold Hoxton to make flasks 
for touch-boxes, powder-boxes, and bullet-boxes for 
small-arms [for 15 years]. 


Apparently a form of wooden cartridge containing powder and shot, and 
facilitating the loading of firearms. 


No. LI. 1594. March 23. Grant to Richard Drake to make 
aqua composita, aqua vitae, ana vinegar [for 21 
years]. 

This grant may be regarded as typical of the Elizabethan monopoly 
system at its worst. It recites that about thirty years past strangers and 
others had substituted beer in the manufacture of the above liquors and 
‘sauces’; but that of late certain covetous makers had further employed 
such ‘corrupt, noisome, and loathsome stuff’ that a reformation of the abuses 
was urgently required in the interests of the public health, The grant pro- 
ceeds to invest in Drake the sole manufacture of the ale to be employed— 
such ale to be sold at London rates, with a rent of £20 per annum reserved 
to the Crown. Drake was further charged with the suppression of all 
vinegar, &c., sold in casks not bearing his own trademarks. At the last 
moment, ‘when the grant was fully passed,’ Lord Burghley intervened, and 
insisted upon the insertion of clauses reserving the rights of those manufac- 
turers who employed wine lees in the manufacture, together with those of 
the makers of vinegar for domestic uses and charitable purposes. Wales is 
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also excepted from the grant. The exaggerated recitals in the grants ex- 
cited notice at the time; cf. Harrington, Metamorphosis of Ajax, and the 
Case of Monopolies. For the abuse of the grant ef. D’Ewes, 644, and the 
Lansd, and Harl. MSS. 


No. LIL 1597. July 22. Grant to Thos. Lovell to inne, fence, 
win, drain, and recover all grounds, &c., and to make 
turf or peat fit to be burned [for 21 years]. 


The inventor learned the art from the Dutch, and undertakes to intro- 
duce skilled labour from abroad. 


No. LIM. 1598. April 21. Grant to Edward Wright to make 
and utter mathematical instruments [for 8 years]. 


Another water-raising device, obtained ‘ by long and painful study of the 
mathematical sciences’ by the petitioner, a Cambridge Master of Arts. it 
is stated ‘a special work’ for supplying water to London had already been 
undertaken by the patentee. Prior rights reserved. 


No. LIV. 1598. Aug. 11. Special licence to Edward Dareye for 
transporting cards and for making them [for 21 
years |. 

A patent for the sole importation of playing-cards had been granted 
(18 Eliz. p. 1) to Ralph Bowes and Thomas Bedingfield, and in 1578 
John Acheley, of London, was called upon by the Privy Council to answer 
by what authority he presumed to manufacture and sell playing-cards not- 
withstanding the above patent. Acheley replied that his doings were 
lawful, ‘ grounding himself upon the laws of the realm.’ The legal points 
were thereupon referred to the Master of the Rolls (Sir Wm. Cordell) and 
the Attorney-General (?G. Gerrard), praying them to take some pains and 
certify their opinion, that such order may be taken as shall be agreeable 
with justice and equity. Their lordships, however, hint that a composition 
between the parties would be an acceptable termination of the dispute, as 
‘Acheley doth by his cardmaking set manie personnes on work which by the 
inhibition of his profession would otherwise be ydele.’ In 1579 and 1580 
further action was taken against other parties who had imitated the seal of 
the patentee with a view to avoid detection. In 1589, on the complaint of 
Bowes, the Privy Council ordered that the grants be maintained according 
to the contents thereof, and that hereafter infringors shall not only be taken 
to prison until sufficient security has been provided, but shall also have such 
tools, moulds, or other instruments taken away, broken in pieces and defaced. 
For the further history of this celebrated grant see Gordon, Monopolies by 
Patents, where the various reports of the Case of Monopolies are edited 
and annotated. 


No. LV. 1599. July 1s. Grant to Capt. Thos. Hayes for making 
of instruments of war [for 10 years]. 


A military ‘ holdall,’ yclept a portsack, to contain a spade, a mattock, 
a hatchet, a saw, and not omitting an anvil and fourteen days’ victuals. 
There is a proviso that the requirements of the Crown shall be supplied. 
In 1604 the patentee notified his intention to present the above invention 
te the Crown, offering the master of the Ordnance £2,000 if he could get 
the portsack introduced into the southern counties. 
E 2 
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The results of the industrial policy of the reign may now be pre- 
sented in tabular form :— 





Grants for 
regulating 
Trade. 


Alien Native 


Period. | Grants. Grants. 


1561-1570 | I! 
1571-1580 | 
1581-1590 
1591-1600 
1601-1603 





| 








1561-1603 | 21 








The first column of our classification comprises grants for new 
industries and inventions to aliens or naturalized subjects of the 
Crown. With these we find occasionally associated a native, acting 
as interpreter and intermediary between the foreigner and the 
public. The figures for the period 1571-90 indicate the develop- 
ment of native enterprise, although the industries still bear the 
impress of foreign suggestion. 

An attempt to further illustrate the growth of the native in- 
ventive talent by subdividing these figures into grants of importa- 
tion and invention proved impracticable owing to the want of 
definition in the phraseology descriptive of the relation of the 
patentee to the subject of the grant. It is clear that the modern 
distinction between invention, discovery, and the acquisition of 
knowledge by other than mental effort had no existence in the 
language of the sixteenth and seventeenth centuries. The terms 
‘invention,’ ‘discovery,’ ‘ first finding out, &e., are used indiscrimi- 
nately, not only on the Patent Rolls, but in the literature of the 
period. For instance, in the translation of the well-known work of 
Polydore Vergil, De inventoribus rerum, under a chapter headed 
* Who found out Metals?’ we are told that ‘ Eacus invented it [i.e. 
gold] in Panchaia,’ and again that the Justinians, a religious order, 
were ‘ invented [i. e. founded] by Lewis Barbus.’ Later, in Bacon's 
Kalender of Inventions (Adv. Learning, LI, chap. viii, sect. 7), in 
the same line with the modern use of ‘invention,’ we find the 
phrase ‘invention of causes’ used to express the discovery of prin- 
ciples. And this indifferent usage of terms is well illustrated from 
the Patent Rolls by Lovell’s grant, which recites that the grantec 
by certain practices, experiments, and devices first invented, -de- 
vised, and found out in parts beyond the sea, where he gained his 
experience, certain works called in Dutch ‘ boggeringe’ to bring 
which invention (sic) to good effect the grantee undertakes to 





Jan. 1900. } The History of the Patent Systen. 53 





bring skilled workmen from abroad, &. To this point we shall 
refer below in considering the proper interpretation to be put upon 
the phrase ‘true and first inventor’ in the Statute of Monopolies. 

The Statistics for 1591-1603, which indicate a practical reversal 
of the favourable attitude of the Crown toward the inventor, afford 
u fair criterion of the industrial value of the Elizabethan patent 
system. During this period we have to record the rejection of the 
suits for protection of the following inventions :—(a) The stocking 
frame of Lee—the most original invention of the age, which for lack 
of encouragement went to France, where the inventor is stated to 
have received a privilege ; (4) the water-closet of Harrington', which 
was reintroduced about a century and a half later; (c) a scheme of 
Genibelli ? for land reclamation ; (7) various devices of the inge- 
nious Hugh Platt, in part of foreign origin ; (¢) Stanley’s invention 
of armour plates ; and (/') a scheme for sugar-refining, the novelty, 
however, of which was questioned. 

The stringency, therefore, of the attitude of the law officers ’*, 
though not without justification, served no useful end; for their 
influence was insufficient to secure the rejection of the three worst 
patents of the reign, viz. for starch, vinegar, and playing-cards. 
The effect of these grants was to remove the industries concerned 
to the category of dangerous trades, the future exercise of which 
could be permitted only under State regulation. Obviously, a 
policy of this description was one capable of indefinite extension, 
and which threatened to fasten itself permanently on the industrial 
system. It is not, therefore, surprising to find that the agitation 
against the monopolies and other licences of Elizabeth which had 
found its expression in the sessions of 1566, 1571, and 1575 
(D’Ewes, Journal, 115, 158-9, 244,254) had in 1597 assumed a new 
and dangerous form. An analysis of the list of grants submitted 


' Harringten thus records his protest: ‘I hear by report there is a worthy 
gentleman sometime of our house (of Lincoln's Inn) that hath now the keeping of 
the Great Seal, and they say (see our illhap) he hath ever been a great enemy to 
all these paltry concealments and monopolies ; and further they say of him that to 
beguile him with godly shews [i. e. false recitals, as in the vinegar patent, referred 
to by Harrington} is very difficult, but to corrupt him with gifts is impossible. Let 
us then make a virtue of necessity, and sith we cannot get these monopolies, let us 
say we care not for them and a vengeance on them that beg them. . . . And if 
Mr. Plat will follow my advice he shall impart his rare devices gratis, as I do this, and 
so we may one day be put in the chronicles as good members of our country,” &e. 
(Metam. Ajax, 1596. 

2 Genibelli, the inventor of the fireships which but for the folly of the Dutch had 
saved Antwerp from Parma. After the fall of Antwerp he entered the service of 
the queen—his reputation once more serving the country in good stead, when the 
fireships of Hawkins drove the Spanish ships from their anchorage at Calais. 

’ The reference of the petition to the law officers for their report was probably 
introduced about this date. Formerly the business of the monopolies had been 
settled between the Queen and Cecil and the petitioners, senetimes after protracted 
negotiation. 
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to the Committee of Grievances in 1601 affords the best clue 
available of the real objective of the reforming party. The list 
resolves itself into three classes of grants, the relative strength of 
which is given only approximately :— 

(A) Dispensations (15), or grants with a won obstante clause, 
including licences (a) to traffic in forbidden articles, (4) to perform 
acts prohibited by the penal statutes, (c) offices delegating to an 
individual the dispensing power of the Crown in respect of a given 
statute ; (8) copyright patents (7); (c) industrial monopolies (7). 

A comparison of these figures with the reforms effected by the 
statute of 1623 reveals some curious results. The prerogative of 
the Crown in regulating foreign trade by its letters patent is of 
great antiquity. In this respect the commercial licences of Eliza- 
beth can be paralleled on the Patent Rolls of any of her prede- 
cessors. Equally grounded in antiquity is the exercise of the 
dispensing power, in suspending the operation of a statute, or in 
making exceptions in favour of an individual (Stubbs, ii. 572; 
Gordon, Monopolies, 233). The delegation, however, of the dispensing 
power to an individual was a monstrous development of the con- 
stitutional theory. Yet all these powers, constitutional or other- 
wise, were summarily swept away by an Act professedly declaratory 
of the common law. The explanation of the apparent paradox is 
not far to seek. The reign of Elizabeth is as remarkable for the 
development of trade in the hands of the native joint-stock com- 
panies as it is for the general extension of industry outside the 
limits of the guilds. In former reigns the royal licences primarily 
affected bodies of alien merchants, domiciled in the realm, but 
subject only to Crown control. But now that the bulk of the trade 
was no longer engrossed by the foreign element, the practice of the 
Crown was found inconvenient’. In the trial of strength which 
took place between the two parties in 1601, the queen by her 
adroit appeal to the Commons contrived to secure the honours ; but 
in the following reign the whole case for the Crown was ignomini- 
ously surrendered. On the first count, therefore, the Commons 
secured under the colour of a redress of grievances a substantial 
addition to their common law rights, both as an industrial and 
trading community. As regards the copyright patents, the excep- 
tion of these grants from the purview of the statute may be placed 
to the credit of the Crown. 

The immediate effect of the statute on the patent system has 
been variously estimated. Regariing the statute from the stand- 
point of patent law, and apart from the remedies provided against 


* So far as the native agricultural or industrial interests were concerned these 
export licences must have tended to enhance prices by diminishing the available 
stock within the realm. 
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the abuse of the patent grant’, it is contended that in one respect 
alone was any innovation intended upon the existing practice. In 
the argument of Fuller in Larcy v. A/lin, and in the Clothworkers 
of Ipswich case, the limitation of ‘a certain’ or ‘ reasonable time’ 
is asserted as a condition of a valid patent. Here the statute pro- 
vides the necessary definition by limiting the grant to the term of 
fourteen years or under, and further inhibits the Crown from the 
extension of the term by the grant of subsequent patents of re- 
issue. In other respects, it is submitted, the statute must be 
interpreted as recapitulating limitations already assigned by the 
common law, which limitations in their turn, as we now propose 
to establish, are such as were commonly prescribed in these grants 
for the purpose of safeguarding the powers with which the grantee 
was thus invested. This may be established under the following 
headings:—(a) The consideration of the grant, (4) the patentee, 
(c) subject-matter, (7) novelty. To avoid the possibility of mis- 
conception, however, it should be stated that the expression of the 
following views is confined strictly to the construction of the 
statute at the date of its enactment, and has no reference to 
the subsequent development of modern patent law. 

(2) The consideration of the patent grant is not expressly stated 
in the statute, unless the words ‘for new manufactures’ be ex- 
panded into ‘for [the introduction of] new manufactures.’ Fol- 
lowing the general rule which governs the interpretation of a 
declaratory Act, it would appear that the language of Darcy 
v. dilin and the Clothworkere of Ipswich ease amply corroborates the 
above hypothesis, which is of course primarily based upon the 
evidence of the patent grants. 

(4) The patentee. The meaning of the ‘true and first inventor’ 
has already been foreshadowed. It is submitted that the Act intro- 
duces no new definition, but emphasizes the fact that the class 
described under the above phrase are the sole legally qualified 
recipients of this privilege, to the exclusion of third parties, 
viz. the Court favourites. The development of the language 
has since narrowed the connotation of the term ‘inventor’ 
to exclude the individual ‘who by his charges and industry,’ 
or ‘who in peril of his life or consumption of his stock and 
estate,’ has brought in a new manufacture. Regarding, however, 
the definition from the more elastic standpoint of the period, 


! The Act here prescribes a change of venue. The Crown customarily referred all 
disputes to the Privy Council. This jurisdiction was now abolished. The right, 
however, to challenge the validity of these grants in the courts of law had been 
conceded and exercised prior to the statute. Yet notwithstanding the statute, the 
Stuart dynasty continued to uphold the jurisdiction of the Privy Council, both in 
practice and by direct reference in the patent grant. 
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it is submitted that the position of the importer need no longer 
be accounted an anomaly, not to be explained by the ordinary 
rales of patent law (ef. Edmunds, 2nd ed., p. 266). On the other 
hand, acceptance of these views entails an admission that ‘ inven- 
tion,’ i.e. the exercise of the inventive faculty, is not required 
under the common law. 

(c) Subject-matter. The subject of a grant must be a ‘new 
manufacture,’ i.e. an art ‘substantially and essentially newly in- 
vented,’ not merely an improvement upon an existing art. Coke's 
illustration is supported by the decisions given in respect of the 
patents of Mathew (XXV, Matthey’s case) and Schutz (XIV, the 
Mendip case); but the practice of the Crown, which was more 
liberal than the construction of the Courts, has prevailed. 

(2) Novelty. The definition of novelty in the statute is precise, 
and must not be confounded with the foregoing. It runs, ‘ which 
others at the time of making such letters patents and grants shall 
not use.” The definition is still preserved in the modern applica- 
tion form, and is recited in the patent grant—the applicant affirming 
that ‘the invention . . . is not in use by any other person, to the best 
of his knowledge and belief.’ As is well known, evidence of prior 
user is ‘the best evidence you can have’ (Plimpton v. Malcomson). 
This doctrine, however, is ultimately based upon the clauses re- 
serving the rights of prior users; of which we append the earliest 
instance on the Patent Rolls, viz. in 1562: ‘ Provided always that 
every man may in this mean time use the old manner of scouring 
and making clean of havens and channels or any other of their own 
invention, being not made like to this engine, &c., as they might have 
done before.’ Under the practice, therefore, both of the Crown and 
statute the test of novelty is limited by the practice of the art, or 
prior user within the memory of man. 

To harmonize the divergent results suggested by a comparison of 
the contemporary construction of the statute with that of modern 
times falls without the limits of the essay. For a partial solution 
of the difficulties the writer may refer to an earlier contribution to 
this Review (July, 1897) dealing with the history of the introduction 
of the patent specification, an innovation which, by shifting the 
consideration of the patent grant from the practice to the exposi- 
tion of an invention, substantially relaid the foundation of patent 
law in the latter half of the eighteenth century. 

E. WynpuaM HuLMe. 





THE LAW OF PRODIGALS'. 


oo law is, more or less, purely Teutonic, with very little 
4 Roman law intermixed. The result of this is that our law 
differs from systems derived from the Roman law in some curious 
respects, and sometimes whole branches are wanting. A striking 
instance in which English law differs from systems derived from 
the Roman is the married woman’s property law; and when we 
come to deal with Continental law so far as it deals with pro- 
digals, we find we have no corresponding chapter in our English 
legal system. 

During the last three or four years certain titled prodigals have 
led thoughtful persons to think that it is rather a pity that we 
have no law on the subject. While this has been going on in 
England, Continental legislators have had to discuss the subject 
in codifying the law. It therefore occurred to me that it would 
be interesting to describe shortly the rise of the law of prodigals 
in Roman law, and to sketch the law as it is in Continental 
nations, and afterwards to discuss on general principles whether 
it is desirable or not to have some similar legislation in England. 

As England has always been the country where individual 
liberty has been respected more than anywhere else, so also 
no attempt has been made to restrain a prodigal. 

The ordinary Englishman's notion of such legislation is that 
it is ‘grandmotherly’; but during the last thirty years the 
tendency has been to interfere with individual liberty in a way 
which would have made Mill, and philosophers of his stamp, 
exclaim in surprise. Modern science and the current of modern 
thought have led legislators more and more to consider the dangers 
to society from giving the individual absolute liberty. Fifty years 
ago a parent might, or might not, give an education to a child 
as he wished ; he might also live in the most insanitary condition. 

It might be argued that legislation dealing with the education 
of children in spite of their parents was not passed for the purpose 
of restraining the parents’ liberty, but for the sake of the children, 
who were not of full age, and that factory legislation was passed in 
the interests of those who were not able to protect themselves— 
namely, women and children: but the interference with freedom 


' This essay, in a somewhat more expanded form, was an approved thesis for the 
LL.D. degree of the University of Dublin. 
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of contract in Ireland cannot be defended on these grounds, for the 
legislator was dealing with full-grown men. It will, therefore, be 
apparent that the English Legislature is prepared to restrain the 
individual liberty of adults if it can be sufficiently shown that 
danger arises either to the State or to the individual from not 
doing so, and we take it that if we can establish the proposition 
that there is a serious danger to the State or to the individual 
by not restraining prodigals, the State will be prepared on the 
same principle to restrain them also. 

The tax-payer has clearly an interest in preventing a man and 
his family from being chargeable if he can do so reasonably, 
and if he is to be asked in addition to assist in an old age pension 
fund, he has a still further interest in checking men from squander- 
ing their money. If by restraining a prodigal you can avoid his 
becoming chargeable on the rates, it is surely the concern of society 
to stop his spendthrift propensities. 

If the prodigal happens to own large properties, his prodigality 
may result not only in his becoming individually chargeable, but 
also in a large number of persons suffering on account of his 
recklessness. In the case of entailed estates, the prodigal possessor 
of them has generally only a life interest; and if he chooses in 
a few years to anticipate his life interest, the result must be that 
his creditors will take possession of his life interest. If the 
property is sold under the Settled Land Act of 1881, the creditor 
will only have a life interest in the capital sum derived from the 
sale, and as such capital money must be invested in trust securities, 
the result will, in the largest number of cases, be to diminish the 
life income, and therefore the fund to which the creditors will look 
for payment. The latter will for this reason probably not take 
this step. If, however, they do, and a rich new landowner takes 
possession, the tenants will not suffer. But the country alone will 
suffer through the dissipation in an unprotitable expenditure of one 
capital, the capital of the prodigal. If the creditors, however, 
do not take this step, they will practically become the landowners 
during the life of the spendthrift, and their interest will be to take 
the maximum out of the land and not act in the way that 
a generous and interested landlord would. This will mean that 
no money will be spent in permanent improvements, and the 
tenants will have an absentee landlord who does not care about 
their welfare. The spendthrift, therefore, will have caused injury 
and suffering to a large number of people. 

But if the prodigal is not a landlord at all, but merely the 
owner of shares and stocks, a large amount of wealth will be 
directed to unproductive consumption, which tends to the im- 
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poverishment of the country, apart from the moral danger such 
a person is to all who come in contact with him. 

We in England are very insular, and have hitherto done nothing 
to restrain prodigals, but it is curious to note that the law of 
prodigality is as old as the early Roman Republic, and modern 
nations like France and Germany, when codifying their laws, 
considered the advisability of letting the prodigal take care of 
himself, and on the balance of advantage, came nevertheless to the 
conclusion that it was desirable to have a law restraining this 
vice, both in the interest of the spendthrift and in the interest 
of the State. 

The history of the origin of such laws is attractive, for, as we 
shall proceed to show, it took its origin not from a desire to protect 
either the State or the prodigal, but to prevent the prodigal 
dissipating what was not his, but his family’s or his clan's. 

But now the question will be asked, Who is a prodigal, and 
what restraints is it proposed to put upon him? It is as difficult 
to define what a prodigal is as it is to state what a lunatic is, but 
for practical purposes it would be no more difficult to ascertain 
in the concrete case who a prodigal is than it is to determine who 
is a lunatic. 

Justinian says: ‘Si talem hominem invenerint qui neque tempus 
neque finem expensarum habet, sed bona sua dilacerando et dissi- 
pando profudit’—that man is a prodigal (Digest, xxvii. 10 § 1). 
The French define him as ‘]'individu qui dissipe son bien en vaines 
profusions et en folles dépenses, sans but utile pour Jui ni pour la 
socicté, et qui, suivant l’énergique expression de l'empereur Antonin 
le Pieux, “quod ad bona ipsius pertinet, furiosum facit exitum.” ’ 
And the Germans call those spendthrifts ‘ welche durch unbesonnene 
und unniitze Ausgaben oder durch muthwillige Vernachlissigung 
ihr Vermégen betriichtlich vermindern oder sich in Schulden 
stecken.’ Side by side with the German, it may also be worth 
while to quote the Austrian definition as supplementing it: ‘ Dass 
das Gericht denjenigen als Verschwender erkliiren miisse, von 
welchem nach Untersuchung ofienbar wird, dass er sein Vermogen 
auf unbesonnene Art durchbringt, und sich oder seine Familie 
dureh muthwillige oder unter verderblichen Bedingungen geschlos- 
sene Borgvertriige kiinftigem Nothstande preisgibt.’ 

No doubt if the interdiction of the prodigal could be traced back 
to quite primitive times, it would probably be found to have its 
origin in some tribal customs. 

When we first come across the law of prodigals it was not 
directed against extravagance as such, nor to protect the State, 
but to proteet property, which was really common property, from 
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the extravagance of the person who actually had possession of it— 
in other words, to protect the property rights of innocent third 
parties. The laws of prodigals in early Roman times only applied 
to those who were members of a gens, patricians it is true, but not 
because they were patricians, but because the property was not the 
prodigal’s, but the property of the gens. 

The gens was a ‘kinship association’ and had a family unity 
which was further strongly cemented together by their common 
worship and sacrifice. The preservation of the family estates was 
a matter of great importance to the gens, and was always upper- 
most in the minds of Roman law-makers when enacting any new 
law, and it was the principle which guided them in drawing them 
up. Property which a member of the gens had as such was inalien- 
able and hereditary, and all the members of the gens had an interest 
in it. Hence we cannot wonder that anything which tended to 
dissipate it was viewed with great disfavour, and that no measures 
were thought too strong to put an end to what was a crime in the 
eyes of all. 

It was a condition necessary to interference that the estate which 
was being wasted had passed into the hands of the prodigal by 
intestate succession. The custom or law as it existed then did not 
take into account property which had been directly bequeathed 
to any person, because the agnates and gentiles were supposed 
to have lost their rights by virtue of the will of the deceased, and 
no one had any power to interfere with the liberty of the prodigal 
if an estate had succeeded to him in this way. It is interesting 
to note here in passing that freedmen were entirely exempt from 
this law, because in the eyes of the law a freedman had neither 
father nor mother. 

As the law was devised to safeguard the interests of the family, 
and as the persons interested were the presumptive heirs—i. e. the 
agnates and gentiles—the guardian was of course chosen from 
amongst them. As a general rule the guardianship devolved on 
the nearest agnate or agnates with two notable exceptions : children 
could never be appointed to be guardians of their father (Digest, 
xxvii. 10 § 1); and women were disqualified from acting in that 
capacity. The authorities are divided as to the manner in which 
interdiction came about, the reading of the ancient texts being 
rather obscure, but the more likely method (Delaporte, La 
Condition du Prodigue, &e., pp. 37, 38) seems to have been that 
it took place by a decree of the magistrate after a formal complaint 
lodged by the agnates which detailed the acts of prodigality 
committed by the spendthrift. An inquiry was opened by the 
judge, and if the charges were declared well founded the praetor 
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pronounced judgment of interdiction against the accused in the 
formula preserved by Julius Paulus: ‘Quando tibi bona paterna 
avitaque nequitia tua disperdis, liberosque tuos ad egestatem 
perducis, ob eam rem tibi ea re commercioque interdico.’ Once 
the sentence was delivered on the prodigal, the management of the 
estates, which he had derived by intestate succession, passed into 
the hands of the guardian, and the ‘ condemned’ man was not only 
unable to enter into a contract (mancipatio), but was also by law 
incapable of making a will. A will made previous to interdiction 
was, however, valid. 

The deeree of interdiction left the prodigal, however, full powers 
to deal with any property which he acquired by trading or from 
some other source. 

The guardianship could be ended in several ways: by the 
decease of the guardian ; by loss of Roman citizenship, Xe. 

In the second period, which roughly speaking may be said to be. 
in classical times, we for the first time find a law in operation 
against prodigality as such, and not because other persons had 
interest in the property. 

Previously interdiction applied only to property in which the 
agnate had an interest, and the prodigal, as we pointed out, was 
not deprived of any of his civil rights. Now it applied to all his 
property in whatever way he obtained it. Before classical times 
it only applied to a man who had an agnate, now it applied indis- 
criminately to members of a gens, to freedmen, &c. Before an 
agnate only could lodge a complaint, now any one could. 

The old aristocratic notions of preserving the estate simply for 
the benefit of the kinsman disappeared, and the interests of the 
agnates and gentiles were no longer matters of much moment. 
The old laws had probably been found to work unsatisfactorily, 
estates bequeathed by will had been seattered, and the law of 
interdiction had probably not been a sufficient check on the reckless 
ways of the prodigal. The Romans, it may be noted, had a rooted 
objection to dying intestate. How all this came about is im- 
material for our purpose. The fact remains that a complete revolu- 
tion came about in classical times; the agnates were forgotten 
by the legislator in his zeal to protect the prodigal from himself 
The praetor or judge who dealt with these cases no longer inquired 
from whom or how the prodigal received his estates, neither did 
the fact of his being a freedman enter at all into their considera- 
tions ; one and all were amenable to the law if they followed the 
example of the Biblical prodigal. Contemporary classical writers 
are full of invectives against those who ran riot, and emphasized 
the dangers these persons were to the State. 
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There were now two kinds of guardians or curators: one ap- 
pointed in accordance with the law of the XII Tables, and another 
nominated by the praetor or prefect of the city (Just., Institutes, 
lib. 1, xxiii. § 3) after inquiry. The prodigal could not be interdicted 
except by the magistrate, who made a decree after a demand for 
the nomination of a curator had been presented by his relations. 
It was the du/y, it is interesting to mention, of the mother to take 
action, and if she failed in complying with the law she lost her 
hereditary rights. The other relations had the right of bringing 
the matter before the tribunal ; but if either of these parties failed 
to take the initiative, the praetor could step in and pronounce the 
decree of interdiction. As soon as interdiction had been decreed 
a further inquiry was held to consider the person who was best 
suited to act as curator. The magistrate who held this supple- 
mental inquiry did not necessarily nominate and appoint the 
curator—more often in practice one magistrate nominated and 
another appointed—but it would be superfluous for us to go into 
the details of the ‘jus nominandi curatoris’ and ‘datio curatoris,’ 
which powers were in course of time given to one person. 

The magistrate was not, however, free to choose any one for the 
position of guardian. If the property which was being wasted 
were hereditary, the nearest agnate or agnates had to be selected 
in a prescribed order; but side by side with these, who were only 
nominally invested with the curatorship, the praetor could appoint 
any one he chose, who then managed the estate and was responsible 
for the prodigal’s affairs (Digest, xxvii. 10 § 13). 

Ultimately the praetor appointed whom he would to be guardian 
both in name and in deed. It sometimes happened that a father 
appointed a guardian for his prodigal son by will, in which case 
the praetor was bound to confirm the nomination, and even if the 
son were not interdicted the magistrate was compelled to put him 
under interdiction. The curator was bound to serve (Digest, xxvi. 
5 § 6) unless he could plead one of the many excuses which were 
held valid. Women and minors, and men who did not enjoy the 
jus civilatis were prohibited from being guardians ; and a husband 
was not allowed to be his wife’s curator (Digest, xxvii. 10 § 14). 

As the object now was to protect the interests of the prodigal 
who by interdiction was placed in a position of absolute incapacity , 
the law compelled the guardian to give securities for good conduct, 
and pledges that he would administer the property to the best 
advantage (Just., Institutes, lib. 1, xxiv.). If he was unable to 
produce sufficient surety the magistrate could, if inclined, relieve 
him of his functions, and he could also be relieved of his duties 
if he were suspected or guilty of any misconduct. An inventory 
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had to be taken of all the goods belonging to the prodigal, and the 
guardian was bound to present an account. His first duty was to 
sell everything which was likely to or could possibly deteriorate, 
such as houses, unproductive things, ornaments, &c.; and so 
vbligatory was this clause that the wishes of the father as 
expressed in his will were frequently disregarded, in spite of 
the great reverence the Romans had for that instrument. 

Under certain circumstances the guardian might also sell real 
estate, but the sanction of the magistrate was necessary for this. 
The guardian was forbidden to do anything that might in any way 
be detrimental to the interests of the prodigal, and he was also 
bound to take measures to recover any debts due. The obligations 
imposed on the guardian to invest and use the prodigal’s money 
for the latter’s good were very stringent; and if the rules laid 
down by the law were disobeyed, the former was responsible for 
the loss incurred (Digest, xxvi. 7). No gift could be made by him 
on behalf of bis ward, nor could he give a marriage portion to any 
of the ward’s children, and he was further not allowed to enfran- 
chise any one, except with the sanction of the praetor. The amount 
of money to be spent on the maintenance of the prodigal was 
settled by the court, after examination of the parents and relatives. 

The duties and responsibilities of the guardian were severe; in 
fact he replaced the prodigal entirely, and was practically in /oco 
domini (Digest, xxvi. 7 § 27). The latter had of course the right to 
better his condition, if that were possible, without the assistance 
of the guardian, but the ‘consensus’ of this official was indispen- 
sable in cases where there was a possibility of the reverse, and in 
many cases, as we have said, the guardian was obliged first to 
obtain the sanction of the court. Anything which tended in this 
direction, such as the enfranchisement of a slave, which, as we 
mentioned above, was thought deleterious to the estate, was barred. 
Interdiction took away the prodigal’s capacity for making or even 
witnessing a will. 

In the later days of the Empire considerable modifications were 
introduced ; the turning-point came when the Emperor Leo VI, 
surnamed Philosophus, who became emperor in 886, issued the 
‘ Novellae Constitutiones, in which a most important clause was 
that which concerned the incapacity of the prodigals. All the old 
laws referring to this were abrogated, and fixed rules were not 
made. The right of helping his poor relatives, of bestowing his 
goods on the poor, was given to him, besides many other concessions. 
After the Novel of the Emperor Leo the law of interdiction of 
prodigals practically ceased to exist, although not formally 
abolished. 
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Frexcn Law.—The ancient law in France went through three 
stages. At the beginning it was essentially Roman, but when 
the Franks overran and ruled the country, the German customary 
law obtained, especially in the north, the south being always more 
or less under Roman influence. The third stage was reached later 
on, when the old Germanic customs, after borrowing freely from 
the Roman law, in reality became Roman. Interdiction in its 
absolute form continued up to the French Revolution, when it was 
finally done away with. The French law of the present day only 
recognizes a partial incapacity, and in the place of interdiction we 
find a conseil judiciaire or Committee. Interdiction is now entirely 
reserved for lunatics and madmen. The difference between the 
‘Interdiction’ and the ‘Committee’ is clearly stated by M. Emmery 
in his * Exposé des Motifs’ for the’ law forming Chapter XI of the 
Civil Law in the sitting of the 3 Germinal, an XI de la République 
(see Procés-verbanx du Conseil d’ Etat, tome 2, pp- 656, &e., 2nd ed. 
1808), where he says: ‘Il est possible qu'une personne dont l’inter- 
diction aura été demandée pour cause d’imbécillité ou de démence 
ne paraisse pas étre en cet état, mais qu'il soit bien prouvé, qu’d 
raison de la faiblesse d’esprit, ou de l’ascendant de quelque passion 
dominante, elle soit peu capable de la direction de ses affaires. 
Alors le juge serait embarrassé¢, si Ja loi ne lui permettait pas 
d’employer un autre reméde que celui de l’interdiction. Le juge, 
en semblables circonstances, pourra intimer la défense de plaider, 
transiger, emprunter, recevoir des remboursements, aliéner ni 
hypothéquer, sans l’assistance d'un conseil qui sera nommé par 
le jugement. Yous apercevez, citoyens législateurs, la différence 
notable qui existe entre l'interdiction absolue et le simple assujet- 
tissement & prendre, dans certains cas spécifiés, l’avis d’un conseil. 

*‘Ceux auxquels on donne un conseil ne sont pas incapables des 
actes de la vie civile. Ils ne peuvent s’obliger, en contractant dans 
les cas prévus, sans l’assistance de leur conseil ; mais, en général, 
ils sont habiles 4 contracter, ils peuvent se marier, ils peuvent 
faire un testament; ce que ne peuvent pas les interdits par cause 
d'imbécillité, de démence ou de fureur.’ 

A prodigal has complete civil and political liberty, and is only 
restrained as far as his property is concerned. The prodigal is in 
possession of his reason, and does not, as the lunatic, suffer from 
any natural incapacity. 

In the same speech M. Emmery also gives the reasons which 
induced him and his co-legislators to include these articles in the 
code. The object of a wise legislation, he says, ought to be to 
establish what is most suited to society, for whom the laws are 
made. The State, interested as it is in the preservation of the 
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family, cannot admit that the rights of property consist in the 
right of a citizen to ruin his family in satisfying his miserable 
whims and fancies or shameful caprices. The law ought to guard 
the interests of his wife and children, to whom at any rate he owes 
food and clothing ; it ought also to watch over his other relations, 
who, through honour, generosity, or importunity, may some day be 
compelled to make good the misconduct of the prodigal at the 
expense of their own comfort. Prodigality does not result from 
one abuse, nor even from several ; but if the abuse becomes a habit, 
there is no longer any doubt that the spendthrift is a kind of 
lunatic who is incapable of reasonable conduct, and to whom it is 
dangerous to allow free exercise of a right which he does not use, 
but which he continually abuses. 

In the old French law the powers of the committee depended 
on the discretion of the judge on appointing him in each case. 
He might, in the judgment declaring the person a prodigal, appoint 
a committee with powers more or less extensive as he thought fit. 
Under the Code Napoléon, Art. 513, one cannot demand the assent 
of a committee except for the things which are prescribed by that 
article; the result of this is that on matters outside the article the 
prodigal is absolutely free. The state of a prodigal is regarded 
as a matter of status. All matters of siatus are matters of public 
order, There are three important consequexces which result from 
this: first, that the tribunals can only appoint a committee for 
prodigals and lunatics ; second, that for the appointment of a com- 
mittee no agreement or admission or ignoring of legal proceedings, 
or acquiescence in legal proceedings affects them one way or the 
other; third, the demand for a committee must be communicated 
to the public authority, and judgment cannot be given without 
reference to him. 

The right to demand the nomination of a committee lies with 
every relation of a prodigal, and both husband and wife had the 
same powers with regard to each other (Code Nap., Art. 490, 514), 
and besides these, the right was also vested in the public authority 
(Code Nap., Art. 491, 514), if the prodigal had no relations, and in 
the case of a foreigner resident in France, because public order was 
concerned where a man was recklessly squandering his money, and 
it was the duty of the law to repress such acts. The prodigal 
himself could not ask for a committee. 

The court before whom the proceedings come is the one in whose 
jurisdiction the prodigal is resident. The persons who wish for the 
appointment of a committee must address a demand for it to the 
presiding judge of the tribunal competent to give it. This demand 
must be in writing, and ought to contain the facts relied on to 
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prove the prodigality, the names of the witnesses and examples 
of prodigality, but when the case actually comes to trial they are 
not confined to the witnesses or facts mentioned in this demand 
(Code Nap. 493, and Code Civil 890). When the president of the 
tribunal has received the demand he must, under the terms of 
Article 891 of the Code of Procedure, order the communication 
of this demand to the public authority and commit it to a judge 
to make a report on it on a day to be fixed. When the request for 
a nomination of a committee has been communicated to the public 
authority in conformity with the rules of procedure, and the judge 
has made his report, it is then the duty of the tribunal to make its 
decree, and in order that this decree shall be made with most light 
and certainty the law prescribes that the opinion of the family 
council shall be obtained. Of course, it is evident that if, on the 
examination of the facts related in the request, it should be shown 
that the person accused of being a prodigal is not one, the tribunal 
is not obliged to call together a family council. But if the procedure 
must go on, the opinion of the family council is indispensable. 
The person who has instituted the proceedings, however, cannot 
take part in this family council; with this exception, that the 
husband, wife or child can always sit on the family council. 
If, however, the demand for a committee emanated from any one 
of these, then they may only take a deliberative part in its proceed- 
ings, and they have no vote (Code Nap., Art. 495). The family 
council deliberates in the ordinary form, and can, if the judge thinks 
fit, hear the alleged prodigal or his legal representative. Article 
883 of Civil Procedure prescribes that in every case in which the 
deliberations of the family council are not unanimous the opinion 
of each of its members shall be mentioned in the report. The Civil 
Code then goes on to say that the alleged prodigal is to be in- 
terrogated by the judge after he has read the report of the family 
council. The interrogation of the prodigal always takes place 
privately, on account of the delicate nature of the investigation. 
The prodigal does not lose his capacity until the court has definitely 
decreed a committee to him. If the interrogation and reports are 
not sufficient, and the facts can be proved by witnesses, the 
tribunal can order a trial if it wishes. Under ordinary cireum- 
stances the prodigal ought to assist at this trial, but the tribunal 
can make a decree even if he is absent. After all the measures 
taken to obtain information are terminated, the court directs the 
reports of the interrogatories and of the inquiry to be handed 
to the alleged prodigal, and then he is given time to plead. 

The judgment on the demand for a committee must be made 
publicly, and must be published in a special form. The prodigal 
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may appeal, or any of the parties concerned—i.e. the right of 
appeal belongs to the person who has instituted the proceedings, 
the person against whom they are instituted, and every member 
of the family council. Third parties have no right of appeal, 
because the question is not a pecuniary one, but a question in 
which the State is interested. The fact of lodging an appeal has 
the effect of suspending the appointment of a committee. The 
result of the trial must be made public. As in practice the list 
of lunatics and prodigals is a long one, the public is notified 
that a register exists which is always open, in which the names 
of those who are either lunatics or prodigals are inscribed. If the 
proceedings for making public are not fulfilled, the judgment 
of the court is equally valid; the only effect is that the person 
who has put the law into motion and his legal adviser are 
responsible for any damage which may happen to a third party 
if he contract or has dealings with a prodigal whose prodigality 
is not made public. 

The tribunal appoints the committee, and has complete freedom 
of action in doing so. The most usual course is to choose some 
solicitor or barrister; the main point being to nominate such 
persons as are likely to be of assistance to the prodigal. Relatives 
are rarely asked to serve because they are considered interested 
parties. A husband, however, is usually in practice the ‘Conseil 
judiciaire’ to his wife; the wife is never the ‘ Conseil judiciaire’ 
of her husband, as the husband, in spite of the decree, preserves 
his marital rights under the common law. 

The function of the committee is an important question. Article 
513 of the Code Napoléon reads: ‘Il peut étre défendu aux 
prodigues de plaider, &c., sans /’assistance d'un Conseil.’ A great deal 
of discussion has arisen as to what the term ‘assistance’ implies ; 
for instance, whether the committee has the power to act alone, 
but from the text of the law it seems clear (and this is also the 
general opinion) that the committee can never act without the 
prodigal. There are, however, undoubtedly cases where the prodigal 
can act without the ‘assistance’ of the committee. This would 
happen when the prodigal seeks to obtain the nomination of 
a committee ad hoc or the cancelling of the committee nominated. 

The effect of the nomination of a committee renders the prodigal 
incapable in respect to those things enumerated in Article 513 
of the Code Napoléon, which is as follows: ‘Il peut étre défendu 
aux prodigues de plaider, de transiger, d’emprunter, de recevoir un 
capital mobilier et d’en donner décharge, d'aliéner ni de grever 
leurs biens d’hypothéques.’ ‘Prodigals may be forbidden to im- 
plead, to settle disputes, to borrow, to receive any movable capital, 
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and to give a discharge therefor, to alienate, or to encumber their 
property by mortgages.’ In all other matters the prodigal has the 
rights of an ordinary citizen under the common law. He preserves 
the government of his person, and can live where he likes and 
follow any profession he likes. The strict rules of old Roman days 
are no longer in force. The prodigal may marry, make a will, 
or adopt an illegitimate child if he pleases, and not only this, 
but he has full power to exercise his political rights, except that 
he loses the doubtful privilege of serving on a jury (Laws, 
November 1872, Suppl. to Code). The management of his property 
is still left in his own hands under the care of the committee, and 
the spendthrift may make leases, but not for a longer period than nine 
years. In a word, he has control over his property as far as im- 
proving it is concerned, provided he does not commit any of the five 
acts forbidden by Article 513 of the Code Napoléon above cited. 

As soon as judgment has been pronounced, the committee enters 
into exercise of his duties. Acts done by the prodigal prior to 
judgment being pronounced cannot be annulled, except those 
which have been entered into after the demand for a committee 
had been made, and all acts done after the judgment without the 
‘assistance’ of the committee are null and void, ‘de droit’ (ipso 
Sacto), irrespective of the fact whether they are advantageous or not 
to the prodigal. 

The spendthrift is forbidden :-— 

(1) ‘ Plaider,’ to implead, but there are cases where the letter 
of the law is not insisted on; for instance, when he appeals against 
the judgment which has just made him incapable, or when he asks 
for liberation from incapacity, and also in those cases when he 
asks for a committee ad hoc. 

(2) ‘ Transiger,’ i.e. to settle any dispute or compromise a right 
of action, which is in effect alienating a part of his claims in order 
to avoid an action, is forbidden. 

(3) ‘Emprunter,’ or to borrow. 

(4) ‘ Recevoir un capital mobilier, en donner décharge,’ to receive 
a movable capital and to give a discharge therefor—the intention 
of which was to prevent the prodigal from spending any sum of 
money which he might receive. This regulation placed him in the 
same position as the minor, 

(5) ‘ Aliéner, alienating or encumbering his property with 
a mortgage. 

Such in brief are the laws in France at the present day. 

We propose now briefly to point out the chief differences which 
exist in the laws in Germany. 

Two different systems of law broadly obtain in Germany, namely 
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that in which the French Code, Napoléon and its provisions, with 
certain unimportant differences, have been adopted, and the other 
where the German customary law is in force. What we have said 
about the French code of course holds good in the former. There 
are minor modifications of the French code in the different states; 
one of the most interesting of these is that in Baden, which combines 
the severer German common law with the French civil procedure. 
If the prodigal in Baden disregards the advice of his tutor, and 
does things which he is forbidden to do when in a state of pupillage, 
he can be put in a state of absolute pupillage. The care of the 
prodigal is a matter under the care of the public authority. 

Where the German customary law obtains, specia] administrative 
boards, organized according to the special laws of the various states, 
have charge over persons who have not full rights, such as prodigals, 
minors and orphans. ‘These administrative authorities nominate 
a tutor if necessary, and it is their business to look after the 
management of the estate by the tutor; for instance, they oblige 
him to put into their hands all the title-deeds and objects of value 
of the prodigal on taking up the curatorship; and the tutor has 
also to render yearly accounts to them. The tutor represents the 
prodigal in the most absolute fashion, and the latter is not permitted 
to intervene in the acts done in his name, except of course acts 
which cannot be done except by him, as the making of a will, &c. 
The tutor administers under the control and with the consent 
of the administrative authority, much as a guardian in England 
acts under the control of the Court of Chancery when his ward 
is a ward in Chancery. 

The essential characteristic of modern German law is the frequent 
intervention of this authority. 

According to the German common law, which in this respect was 
similar to the Roman law, the putting of a person into a state 
of pupillage is done by this public authority, while the Prussian 
and French law make it the result of a private application by those 
interested in putting the prodigal in a state of pupillage. 

The new German Code of Civil Procedure attempts to strike 
a middle line between these two systems by making the interference 
of the public authority depend on the complaint of the individual. 
The persons who may make this complaint are the persons set 
forth in the Code of Civil Procedure and any other persons who 
by the law of the particular state in which the prodigal is living 
may have a right to make the complaint. Roughly speaking, 
these are the near relatives, the husband or wife of the prodigal, 
and in some places also the public authority, who would have 
to provide for the maintenance of the prodigal if he become destitute, 
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such persons as would correspond with our Poor Law guardians. 
Where the German common law obtains the prodigal loses his 
status entirely as a free man, and is under all the disabilities of the 
Roman interdiction. The complaint must contain the facts and 
the means of verifying them on which the complainant relies 
in establishing the fact that the person is in reality a prodigal. 
What constitutes a prodigal depends on the law of the particular 
state. In Prussia the plaint must allege facts from which it 
appears that the alleged spendthrift is considerably diminishing 
his estate through frivolous and useless expenditure or by idle 
neglect. In Saxony facts must be proved that leave no doubt 
that the prodigal ‘sein Vermégen auf leichtsinnige Weise durch- 
bringt und hierdurch sich und seine Familie der Gefahr eines 
Nothstandes aussetzt.’ 

Where there is no legal definition of a prodigal facts must 
always be brought before the court which show with a reasonable 
amount of certainty that the accused person will bring his family 
into want or himself become a burden to the relatives, if he is 
allowed to continue his frivolous course of life. 

It is the duty of the administrative authority itself, before 
starting the procedure for putting the prodigal under pupillage, 
to satisfy itself that the complaint is brought by the proper 
persons, and to examine into the reliability of the facts alleged. 
Of course if the complaint issues from the wrong persons it falls 
to the ground, but the complainant has a right of appeal. 

The putting of a person under a pupillage is a matter which 
does not depend on the parties themselves, and is not conducted 
on the principle of an ordinary action. In an action between 
parties the final result may depend on the conduct of it by the 
parties, viz. consent of the defendant to judgment or his evidence 
and admissions, or the fact that he has failed either to put in 
a defence or to enter an appearance. The public authorities in 
case of an application for pupillage satisfy themselves affirmatively 
as to the facts by any means they may think necessary before 
making a decree of pupillage. 

The judge who makes the inquiry is generally a magistrate, 
and if he should come to the conclusion that the person accused 
is a prodigal, he has to announce it to the administrative authorities, 
to the prodigal himself and to the complainant. The spendthrift 
is under a state of pupillage from the time the decree is announced 
to him (A. 623, ‘ Civilprocessordnung’). It is the duty of the court 
to make the fact of his being declared a prodigal public (A. 627, 
‘ Civilprocessordnung '). How it should actually be made public 
depends on the law of each State. 





Jan. 1900.] The Law of Prodigals. 71 


The alleged prodigal may appeal against the decision, and he 
can, if he has been put under pupillage, have the decree of pupillage 
removed on showing good grounds. While the appeal is pending, 
or until he has succeeded in getting the decree revoked, he is in 
the position of a person in a state of pupillage. If he should gain 
his action, and have the decree annulled, his acts during the state 
of pupillage will be regarded as legally binding on him, and at the 
same time the acts of the guardian will also be binding (A. 613. 
‘Civilprocessordnung ’). 

The nomination of the tutor is,as we have seen, in the hands 
of the administrative authorities, who consider in an order 
prescribed by the law the persons related to the prodigal, so far 
as they are suitable to be tutors; but they are not confined to 
them, but have an absolute choice. 

The tutor undertakes his duties after taking an oath or an 
affirmation to the administrative authorities, and he receives 
a ‘Gegenvormund,’ a co-trustee, to control him where the means 
of the prodigal are large, and in cases where his interests seem 
at variance with those of the prodigal. There are very exact 
arrangements as to the conduct of the tutor prescribed by the 
codified law by sections 1793-1836 of the Civil Code". 

In Prussia, as soon as the decree of pupillage has been pro- 
nounced, the tutelary authority takes the advice of the ‘ Waisen- 
rath, which is composed of one or more members of the 
‘Gemeindemitglieder, and they must then ca]! in the following per- 
sons to assist the tutor—namely, the father, mother, and maternal 
and paternal grandfathers of the prodigal. The father and husband 
are legal guardians, and the wife also can claim to be a tutor. 

There are a couple of points of difference in the Italian and 
Austrian law which may be noticed here. 

The Italian law is of course Roman law. The present Civil 
Code was first promulgated in 1886, when all the local laws 
of the different provinces disappeared. As regards the prodigal, 
the law is the same as that of the Code Napoléon, with this 
addition, which runs: ‘Neé fare altro atto che ecceda la semplice 
amministrazione, senza |’ assistenza di un curatore da nominarsi 
dal consiglio di famiglia o di tutela.’ The tutor is in Italy there- 
fore appointed by the ‘ conseil de famille’ or the * Vormundschafts- 
behérde,’ not by the tribunal, as in France. 

The other point to be noted is the means the Italians employ 
in making the deeree public. In every praectorship the registers 
are kept, one for minors and interdicted persons, and the other 


In force on and after Jan, 1, 1900, see the Einfiihrungsgesetz, art. 1, 
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for those who are otherwise incapable (Codice Civile 343). 
A greater publicity seems to be attained in this way. 

The Austrian law is practically the same as the German law. 
The ‘Vormundschaftsbehérde’ select the guardian, and follow 
a strict order prescribed by the law in doing so; but they must 
first make a minute examination into the facts alleged against 
the prodigal, and satisfy themselves that prodigality exists. It is 
obligatory on the person chosen to serve, and he is, as in Germany, 
always subject to this board, to whom he has to render yearly 
accounts, and from whom he has to receive permission if he wishes 
to invest or otherwise spend the capital of the prodigal. The 
guardian in Austria is paid for his services. 

We have now traced the history of pupillage from its inception 
in Roman law, and we have shown how it has been considered 
necessary in most of the States of modern Europe. It remains, 
therefore, for us to deal with the question whether any trace 
of it exists in English law, and what change, if any, should be 
made therein. The question whether any change should be made 
or no is, as we have seen in the beginning, rather a question for 
the statesman and the social inquirer than for the lawyer. How it 
should be effected if they should determine that a change ought 
to be made is the province of the comparative jurisconsult, after 
explaining the provisions which exist in other countries, 

In Roman law the enactments against prodigals arose, as 
have seen, not for the purpose of discouraging useless and foo..h 
expenditure, nor out of a sense of preserving public order, but to 
protect the rights of the individuals belonging to a family in the 
common property of the family, and it is here that we should 
expect, if anywhere, to find traces of the law of prodigality in 
England. Accordingly, we find that when the law gave persons 
not connected with the family an interest in the family property, 
it sought to protect the estate from their devastations. Before the 
time of Henry III and Edward I, the husband who had an interest 
in his wife’s property by the courtesy, and the wife who had rights 
of dower in her deceased husband’s estate were prevented from 
wasting it. By the statutes of Marlbridge, 52 Henry III, and the 
statute of Gloucester, 6 Edward I, c. 5, the idea of protecting 
the family property was extended to other persons who happened 
to have a temporary interest in the estate; and since then the 
tenant for life was prohibited from wasting the property, and 
a writ of waste lay against him at the suit of the remainderman. 
This writ of waste was abolished by 3 & 4 William IV, ec. 27, 
8. 36, but the principle exists up to the present day, and the 
remainderman has a right to bring an action for an injunction 
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or damages if the inheritance is damaged by what the law considers 
waste. 

We are only dealing here with the principle, and therefore 
it is not necessary to go into the distinction of the law between 
voluntary, permissive, or equitable waste. These are distinctions 
which only define the different ways in which the property may 
be deteriorated, some of which the law would not deal with, and 
others it would. The object, however, of the law of waste was 
to prevent the temporary possessor of the family property actively 
damaging it. When we consider how little personal property there 
was in England, and how small the trade was until the Stuart 
period, it is not surprising that the principle of the law of waste 
was not extended to personal property. So small was the value 
of personalty even in the time of Queen Elizabeth, that the statute 
which is the foundation of our poor law, though it provided for the 
rating of both personal and real property for the relief of the poor, 
became inoperative so far as personalty was concerned, and it has 
never since been rated. 

The only approach given by the law in England at present 
to a protection of the prodigal himself seems to be the equitable 
doctrine whereby expectant heirs are relieved from extortionate 
bargains. In this case, however, the bargain is made when he is 
not in possession of his property ; and the theory of the law is that, 
owing to his present necessities, he is unable to protect himself. 
Mere inadequacy of the price given will entitle the prodigal to seek 
relief from the contract, and the onus of proof is on the purchaser 
to show the price was a fair one (Har/ of Aylesford v. Morris, L. R. 
8 Ch. 490, and O’Rorke v. Bolingbroke, 2 App. Cas. 814). This 
principle was extended in Neri// v. Snel/ing to a person who was not 
an expectant heir, but has only a general hope of being remembered 
by his father in his will (15 Ch. D. 679). 

The Lunacy Act of 1890 enables the judge in lunacy (s. 116 /) 
to apply the power of managing property contained in the Act 
to a person not found a lunatic. The judge must be satisfied that 
such person is ‘through mental infirmity arising from disease or 
age’ incapable of managing his affairs; but it has never yet been 
suggested to the court that prodigality came under this head. 

Scottish law, which has borrowed considerably from Roman law, 
has naturally traces of the law against prodigals, and interdiction 
exists in the sense of a legal restraint laid upon such persons from 
signing any deed to their own prejudice, without the consent of 
their curators or interdictors. 

As interdiction involved a previous inquiry into the person’s 
condition, a custom arose in Scotland, which was sanctioned by 
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the law, of avoiding this inquiry by submitting to a ‘ voluntary 
interdiction.’ This generally takes the form of a bond by which 
the prodigal binds himself to execute no deed which may affect 
his estate without the consent of the persons named in the bond 
as curators. This interdiction is irrevocable by the prodigal him- 
self, but can be got rid of by the consent of the Court of Session 
or the assent of all the parties to the bond, and also, where the 
bond provides for a certain minimum number of interdictors, and 
the quorum is reduced by death. There is also a judicial interdic- 
tion imposed by the Court of Session. This sentence is the result 
of an action brought by a near relative, or by the action of the 
Court itself, where it appears in the course of a suit that it is 
advisable. In olden days the interdiction was published at the 
Market Cross, but now there is a general register kept which is 
equivalent to publication. 

Interdiction in Scotland, since the decision of Bruce and Forbes 
in 1634, only affects real estate. The interdictors do not manage 
it, but only give or refuse their assent to contracts. The form of 
‘ voluntary interdiction’ appears to be much the commoner, as there 
is no publicity attached to it except the fact that the name appears 
in the register. In cases where a voluntary interdiction cannot be 
obtained, the Scottish law relating to‘ unconscionable bargains,’ and 
to ‘ facility,’ and ‘circumvention,’ is often a sufficient protection. 

Svuacestions.—As we have pointed out, it is not the function 
of a legal article to discuss the economic disadvantages of prodi- 
gality at any length. We have done enough in the introduction 
to indicate what these are; the only question, therefore, which 
remains is what practical remedy can be applied which would 
restrain prodigality and at the same time not interfere too much 
with the liberty of the subject. It is quite clear that nothing 
ean be done to restrain prodigality as long as the prodigal is 
treated as a person having full powers of contracting, and able 
to bind himself and his property. For this reason the Roman law, 
the French law, and the German law have all dealt blows at the 
prodigal’s power of contract: the Roman law, and the German law 
which is not of French origin, by absolutely taking away the right 
of contracting from him; the French law by making his contracts 
binding only when he received the assent of the ‘Conseil judiciaire.’ 
Hitherto the liberty of contract has only been interfered with 
in Ireland with reference to land legislation, and in England in 
the limited number of Acts which forbid ‘contracting out,’ such 
as the Truck Acts, Agricultural Holdings Act, and Workmen’s 
Compensation Act. In this latter Act it is provided that, unless 
the registrar of friendly societies is satisfied that the employer is 
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prepared and able to give his workmen advantages not less than 
they would receive under the Act, they shall not be allowed to 
make any contract relieving the employer from the obligation of 
the Act. In all these cases, however, English legislators have 
shown that they are prepared to deal with liberty of contract if 
they consider the circumstances of the case require it. 

By the Inebriates Bill of 1895, Lord Herschel] and the late Liberal 
Government (see Parliamentary Debates, 4th ser., vol. xxxiv, pp. 
1627-1647, June 21, 1895) showed that they were prepared to go 
further, and were willing to encroach on the personal liberty of the 
subject, if it was desirable for the good of the individual er that 
of the public, and this not only when he hed committed @ criminal 
offence, but when he had never been before any court of any kind. 
It was proposed by that Bill to imprison habitual drunkards in 
asylums for a minimum period of twelve months, and a maximum 
period of two years, if it could be proved to the satisfaction of 
a County Court judge or a High Court judge that they were such. 
Lord Herschell relied on the fact that habitual drunkards were 
a cause of mischief not only to themselves, but also to their 
families; though in causing their misery they had been guilty 
of nothing that in the eye of the criminal law amounted to cruelty. 
It is not difficult to understand that the danger of abuse by 
interested parties of this power of imprisonment prevented it 
becoming law ; and that therefore the provisions of that Bill were 
not reintroduced in the Habitual Inebriates Act of 1898; but it 
was a far stronger measure to attempt to deal with personal liberty 
than to deal with the liberty of contract. 

We have in England no public official authority corresponding to 
the German ‘ Vormundschaftsbehérde,’ which has the care of minors, 
lunatics, and prodigals. The Chancellor has, indeed, nominally 
the care in England of wards in Chancery and lunatics, which 
jurisdiction is in fact exercised by the Chancery Court and a judge 
or master in lunacy, but there is nothing corresponding to a board 
exercising general supervision over persons requiring guardianship. 
It seems to us that an inquisition might be held similar to that 
of the Lunacy Act 1890, 53 & 54 Vict. & 5, s. go, whereby the 
judge in lunaey may direct an inquisition as to whether a person 
alleged to be a lunatic is capable of managing himself and his 
affairs, and an issue directed which may be tried before a jury as to 
whether he is so or not. In the case of a lunatic it is usual 
to appoint a committee both of the lunatic’s person and of the 
lunatie’s estate’. In the case of a prodigal it would of course 


' | There is no difficulty about appointing a committee of the estate alone in 
proper cases,— Ep, } 
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not be necessary to appoint one to his person, but a committce 
might be nominated to take charge of the prodigal’s property ; 
and this committee might have the same powers of acting in the 
management of the estates as in the case of a lunatic the committee 
has under the supervision of the judge in lunacy. It would be easy 
to provide for the advice and assistance of the family in some 
method as the French and Prussians do by the ‘conseil de famille.’ 
Lord Halsbury in the debate on the Inebriates Bill of 1895 (see 
Parliamentary Debates cited above) said he would be glad to see 
in reference to inebriates some such institution as the ‘conseil de 
famille,’ and it seems desirable to have the family represented 
if only for the sake of giving them an opportunity of expressing 
their opinion. The committee should have a power of giving the 
prodigal such an allowance as his estate and position justified. 

It is a matter of detail who should be allowed to institute the 
proceedings, whether only members of the family or also any 
publie authority who might have to provide for the prodigal’s 
support, and whether the alleged prodigal should be put under 
these powers for a definite time, or only have to satisfy the court 
that he was not likely to continue his prodigality. The test of 
prodigality ought to be the uselessness or folly of the expenditure, 
taking into account the alleged prodigal’s position in life, and 
whether it is habitual or only occasional. 

It might be argued that a great injustice would be done to 
persons dealing with the prodigal without knowledge of the fact 
that he had been declared a prodigal. The announcement of the 
decree might be given the same publicity as a bankruptcy, and 
provision made similar to those in the Bankruptcy Acts, making 
it a criminal act to incur a liability over a certain amount without 
declaring that he has been made a prodigal. There can, however, 
be no absolute protection to persons who are willing to run risks 
with those absolutely unknown to them. 


C. T. Haasera Wricur. 
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ENGLISH JUDGES AND HINDU LAW. 
THIRD Paper. 


N the month of February of last year the Judicial Com- 
mittee of the Privy Council decided that a Hindu, governed 
by the Mitakshara school of Hindu law, who had a son living at 
the time, and who was in possession of an impartible ancestral Raj 
or Zemindari, could, according to the law of the Mitakshara school, 
give by will the ancestral family estate away from the family to 
a stranger. The Committee on the occasion was composed of the 
Lord Chancellor, Lord Hobhouse, Lord Maecnaghten, Lord Morris, 
and Sir Richard Couch. The judgment was delivered by Sir Richard 
Couch. Beyond saying that the question was concluded by an 
earlier judgment of the same tribunal which was delivered in 
January 1888, the Committee gave no reasons for the conclusion at 
which they had arrived, and as the judgment will be a good deal 
criticized in India, and certainly does not represent what Hindus 
understand their law to be, it will be interesting to examine the 
subject rather more closely than the Committee have thought it 
worth while to do. 

In a paper which appeared in the April number of this Review 
of last year, I endeavoured to describe the incidents of a joint 
Hindu family, governed by the Mitakshara school of law, where 
the ancestral estate is partible in the ordinary way, and in order 
to make what follows clear I will repeat a very short portion of 
what I then said :— 


‘It appears then that the rights of the members of an undivided 
Mitakshara Hindu family in the ancestral property of the family 
are clear and easily understood. So long as the family remains 
joint and undivided, each member has the same rights in the 
property, i.e. the right to be supported as a member of the family, 
in the family, by the income of the entire property, in the case of 
males and their wives for life, and in the case of daughters until 
marriage ; with the added right that all male members, or at least 
all male members who are within four degrees of descent from the 
existing head of the family, may compel a partition of the family 
property, and, upon such partition, would obtain the absolute 
ownership of a share of the corpus instead of a life interest in the 
entire income.’ 


I do not think any one will dispute the accuracy of this deserip- 
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tion as far as it goes, though of course, according to the later de- 
cisions of the Privy Council, the rights of descendants are much 
lessened by the religious duty, which the Hindu religion is said 
to impose upon descendants, to pay the debts of their ancestor. 
And, as far as I know, no court or writer upon Hindu law, down 
to the year 1888, ever doubted that the rights of the entire family 
in an impartible ancestral estate were the same as the rights of the 
entire family in an ancestral partible estate, except that no member 
of the family could ever compel a partition, but the entire estate 
must always remain in the possession of the person who was the 
head of the family for the time being. Down to that time every one 
supposed that such families and their ancestral properties were 
governed by the text of Manu—‘ Or the eldest brother alone may 
take the paternal wealth in its entirety and the others may live 
under him as they lived under their father. The result of this 
view of the rights of the family in the ancestral property was 
understood to be, that no portion of an ancestral impartible family 
estate could ever be alienated, unless all the members of the family 
were parties to the transaction, for the reason that as no member 
could compel a partition, no member could ever become the sole 
and absolute owner of any portion of the corpus. 

In order to show that this was the opinion of the Judicial Com- 
mittee itself down to the year 1888, it is only necessary to refer to 
three cases. In the first of which (Mu/taswami v. Vencataswara, 12 
M.I.A. 225) the judgment was delivered by Sir James Colville on 
December 2, 1868. In the second (Sree Raja Yanumulla v. Sree Raja 
Yanumulla Bhoochia, 13 M.I.A. 333) by Sir James Colville on 
February 2, 1870, and in the third (Mu/fayan Chetti’s case, 1 1. L. R. 
Madras 1) by Sir Barnes Peacock on May 10, 1882. In the first of 
these, maintenance was awarded to the illegitimate son of the last 
holder of an ancestral impartible Zemindari, against the person then 
in possession, on the ground that the plaintiff was a member of the 
family, and as such entitled to be maintained out of the family 
property. In the second, the judgment contains the following 
passage :— 

‘It is therefore clear that the mere impartibility of the estate is 
not sufficient to make the succession to it follow the course of suc- 
cession to separate estate. And their ae apprehend that if 
they were to hold that it did so, they would affect the titles to 


many estates held and enjoyed as impartible in different parts of 
India.’ 


This can only mean that the estate though impartible is the 
property of the family, and that upon the death of the holder it 
passes by survivorship to some other member of the family. For 
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the reason that no other mode of succession except this and the 
mode in which the succession to separate estate is regulated is 
known to the Hindu law. In the third, the question was whether 
a charge, created by the head of a Mitakshara family upon the 
ancestral impartible estate, was binding upon the estate after his 
death in the hands of his son who had succeeded him as the head 
of the family. The Judicial Committee held that it was, because it 
was the pious duty of the son to pay his father’s debts. If, as is 
now said, the impartible estate, because it is impartible, must be 
the absolute property of the person who happens to be in possession 
of it, any argument founded on the pious duty of the son must be 
entirely beside the question. The view which Hindus themselves 
took at that time of the institution is very clearly expressed by 
Pandit Jogendra Smarta Siromani in bis commentary on the Hindu 
Law edition of 1885, at page 239. He there says :— 


‘The eldest son, who succeeds by primogeniture to an impartible 
Raj, is absolute owner of the whole income of the Zemindari and 
its savings and investments acquired with such savings. Conse- 
quently none of his coparceners, lineal or collateral, can have any 
right to control him in the disposal of the income. Alienations and 
encumbrances, made by the Raja for the time being, are therefore 
good for his life. Even the eldest son, who would succeed him 
ultimately, cannot in the lifetime of the father sue to set aside such 
alienations. By birth he becomes a joint owner; but the estate 
being impartible he cannot demand partition from his father.’ 


This was the position in January 1888 when a board of the 
Judicial Committee, which consisted of Lord Fitzgerald, Lord Hob- 
house, Sir Barnes Peacock, and Sir Richard Couch, determined the 
case of Sartaj Kuari v. Deoraj Kuari, 15 1. A. 51 and 10 Allahabad 272, 
by a judgment which was delivered by Sir Richard Couch. The 
facts of the case were as follows. Raja Phawani Ghulam Pal, 
a Hindu governed by the Mitakshara school of Hindu law, was in 
possession of an ancestral impartible Raj or Zemindari, which was 
no doubt valuable but the actual value of which was not proved. 
He had two wives, the elder of whom had a son, while the younger 
appears to have been ‘childless. In-this state of the family, the 
Raja executed a deed, by which he granted a number of villages 
which formed part of the Raj estate to his younger wife. The value 
of these villages was not proved, but it was suggested that they 
formed the most valuable portion of the ancestral impartible pro- 
perty of the family. This transaction in form appears to be an 
absolute alienation of a portion of the ancestral property of the 
family from the family by its head the Raja. In substance it is 
nothing of the kind. It is. in fact, a very common mode of setting 
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apart a fund for the purpose of providing for the maintenance of 
a dependent member of the family. And, as in this case, the gift 
was one of immovable property by a husband to his wife, it would, 
unless the grant was in a very special form, which is extremely 
unlikely, only enure for the lifetime of the grantee, and upon her 
death the villages would revert to the Raj estate. It is very certain 
that the parties to the transaction never regarded it as a permanent 
separation of these villages from the rest of the Raj estate. Sir 
James Colville in a case reported in the 13th Moore’s Indian 
Appeals says, at page 340 :— 


‘These grants by way of maintenance are, in the ordinary course 
of what is done by a person in the enjoyment of a Raj or impartible 
estate, in favour of the junior members of the family, who but for 
the impartibility of the estate would have been coparceners with 
him.’ 


If, instead of using the word coparceners, by which he appears 
to have meant persons who could have compelled a partition, Sir 
James Colville had said ‘persons entitled to be maintained out of 
the family property,’ his description of this class of transaction 
would still have been quite accurate. 

Some years after the execution of the grant, the suit in which 


the appeal arose was brought, in the name of the son of the Raja by 
his elder wife through his mother as his guardian, against the Raja 
himself and his younger wife, the grantor and grantee of the villages, 
to obtain a declaration that the grant was void on the ground that 
the Raja had no power to make it. The subordinate judge decreed 
the suit on this ground, and a division bench of the High Court at 
Allahabad affirmed his decision. The case was then brought before 
the Judicial Committee of the Privy Council on the appeal of the 
defendants, and that tribunal on January 21, 1888 allowed the 
appeal and dismissed the suit on the ground that an impartible 
estate must, because it is impartible, be the absolute property of 
the person in whose possession it is, who may divide it or dispose 
of it, or any portion of it, in any way he pleases. And that im- 
partible only means that no member of the family except the head 
has any right of property in the ancestral estate or can compel its 
partition. At page 286 of the report Sir Richard Couch, in deliver- 
ing the judgment of the Committee, says : — 


‘The reason for the restraint upon alienation under the law of 
the Mitakshara is inconsistent with the custom of impartibility 
and succession according to primogeniture. The inability of the 
father to make an alienation arises from the proprietary right of 
the sons.’ 
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And at page 287 :— 

‘The property in the paternal or ancestral estate acquired by 
birth under the Mitakshara law is, in their lordships’ opinion, so 
connected with the right to a partition, that it does not exist where 
there is no right to it.’ 

But at page 288, in the same judgment, he says :— 


‘If, as their lordships are of opinion, the eldest son where the 
Mitakshara law prevails, and there is the custom of primogeniture, 
does not become a co-sharer with his father in the estate, the 
inalienability of the estate depends upon custom, which must be 
proved.’ 

It is difficult to reconcile this passage with the other passages 
quoted from the same judgment, or to understand how impartibility 
can be consistent with an inalienability which depends upon a 
special custom, while it is inconsistent with an inalienability which 
depends upon the general law or custom of all Hindus who are 
subject to the law of the Mitakshara. Sir Richard Couch does not 
notice the fact that the grant was to a female member of the family, 
and would not in any case enure for more than her lifetime, but 
treats it as an absolute alienation by the head of the family, from 
the fumily, of a portion of the ancestral family estate. If the view 
which I have expressed of the real nature of the transaction is 
correct, no such questions as those upon which the Committee gave 
their opinions arose in the case at all, as the only questions upon 
which the decision of the case depended were whether this par- 
ticular maintenance grant was valid for the life of the lady to 
whom it was made, and if not was it valid for the life of the Raja 
by whom it was made? I am not aware of any decisions upon 
these questions, but I have little doubt that the grant would be 
good for the life of the grantor, at all events, unless it was of an 
unreasonable quantity of the ancestral estate, having regard to the 
value of the entire estate. And I have no doubt that this was the 
reason for the suggestion, mentioned at page 274 of the report, that 
the villages included in the grant formed the most valuable portion 
of the Raj estate. The decision of these questions in their favour 
would have been enough to decide the action in favour of the defen- 
dants. The Committee, however, did not deal with the grant as 
being a maintenance grant, but treated it as an absolute alienation 
and based their decision upon the then entirely novel doctrine, ‘4a? 
if an estate is impartible it must of necessity be alienalle. Sir Richard 
Couch cites Sir James Colville’s remark, which I have already 
quoted from the 13th Moore’s Indian Appeals, as a clear opinion 
that though an impartible estate may be for some purposes spoken 
of as a joint family property, the coparcenery in it, which under 
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the Mitakshara law is created by birth, does not exist. He does not 
notice the fact that in that case Sir James Colville held that a de- 
pendent member of such a family was entitled to be maintained out 
of the impartible family property, and that his right could be 
enforced by a court of law ; but, without mentioning such rights at all, 
proceeds to totally destroy them by affirming that the head of the 
family was the sole and absolute owner of the ancestral impartible 
estate and could dissipate it in any way he pleased. 

The view which Hindus themselves took of the institution after 
this judgment of the Judicial Committee will be found expressed 
by Raboo Golapehandra Sarkar Sastri in his Hindu Law, published 
in 1897, at page 295 et seq. He says :-— 


‘Although the impartible estate cannot be held by more than one 
person, and is possessed exclusively by one member at a time, yet 
they may be the joint property of the members of a joint family, 
governed by the Mitakshara, so as to pass by survivorship. 

‘ It should be observed that where property is held in coparcenery 
by a joint family under the Mitakshara, there are ordinarily three 
rights vested in the coparceners, namely, the right of joint enjoy- 
ment, the right to call for partition, and the right to survivorship. 
Where impartible property is the subject of such ownership, the 
right of joint enjoyment of the members other than the holder 
thereof is reduced to the right of maintenance receivable from the 
estate by virtue of the co-ownership, and the right of partition is, 
from the nature of the property, incapable of existence. But the 
right of survivorship founded on co-ownership is not inconsistent 
with the nature of the property, and therefore remains unaffected. 

‘The holder of a joint but impartible estate is a co-owner though 
entitled to exclusive possession, and as such he appears to be under 
two duties to his coparceners in virtue of their co-ownership, namely 
the duty to provide them with maintenance, and the duty to pre- 
serve the corpus of the estate, which he alone, being one of several 
joint tenants, is incompetent to alienate except for justifiable causes 
(Naraganti v. Venkata, 4 M.S. 250). 


‘In this respect there appears to be a conflict between the different . 


decisions of the Judicial Committee. 

‘In the Tipperah case of Neel Kisto Deb v. Beer Chunder Thakur, 
12 M.LA. 540, the Lords of the Judicial Committee observe as 
follows :—“ Still, when a Raj is enjoyed and inherited by one sole 
member of a family, it would be to introduce into the law, b 
judicial construction, a fiction, involving also a contradiction to call 
this separate ownership, though coming by inheritance, at once sole 
and joint ownership, and so to constitute a joint ownership without 
the common incidents of co-parcenership. The truth is, the title to 
the throne and the royal lands is, as in this case, one and the same 
title ; survivorship cannot obtain in such a possession from its very 
nature, and there can be no community of interest ; for claims to 
an estate in lands, to rights in others over it, as for maintenance, 
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for instance, are distinct and inconsistent claims. As there can be 
no such survivorship, title by survivorship, where it varies from 
the ordinary title by heirship, cannot, in the absence of custom, 
furnish the rule to ascertain the heir to a property which is solely 
owned and enjoyed, and which passes by inheritance to a sole 
heir.” 

‘This was a Bengal case governed by the Dayabhaga, and so is 
no authority in a case governed by the Mitakshara, according to 
which a son, living jointly with his father, inherits even the latter's 
self-aequired property by survivorship and not by inheritance. It 
would, no doubt, be a contradiction in terms to call a separate 
ownership at once sole and joint ownership; but it would be 
begging the question to call the right of a single person to hold an 
impartible estate a separate ownership. 

‘Then, again, why should not the right of the other members to 
maintenance out of the estate be referred to their joint ownership 
in the impartible estate ? the inequality and disproportion between 
what is received by the holder of the estate and what is paid to 
each of the other members for his maintenance cannot and does 
not affect their co-ownership, as similar inequality obtains in even 
other circumstances. For instance, take the case of a joint family 
consisting of eleven first cousins, of whom one is the son of one 
brother, and ten are the sons of another brother ; here, on partition, 
the former would be entitled to half the estate, and each of the 
others to one-twentieth, yet there was co-ownership and survivor- 
ship among them. The excess of what the holder of the estate over 
what any other member receives is designed for the preservation of 
the dignity of the family and the improvement of the estate. 

‘The argument that a son does not acquire a right by birth to an 
impartible estate in the possession of the father, because the former 
cannot demand partition, is contrary to Hindu law, which recognizes 
ownership in property, the only ordinary legal consequence of 
which is the right to receive maintenance from that property. 
And this co-ownership, which may be called imperfect or subor- 
dinate, is recognized to account for the right of maintenance, which 
the wife and a son enjoy in the property of the husband and the 
father respectively. The ignoring of this doctrine of Hindu law 
has led to serious misconception, namely, the denial of proprietary 
right by reason of the want of power to demand partition. 

‘Accordingly in other cases the Privy Council have given effect 
to survivorship : Naragunty v. Tengama, g M. 1. A. 68; Chintamun Sing 
v. Mt. Nowlukh Kouwari, 2 1. A. 263; Raja Rup Sing v. Rani Baisni, 
11 LA. 149; Maharani Hira Nath Koer v. Baloo Ram Narayan Sing, 
y B.L.R. 274; Raja Jogendra Bhupati v. Nityanund, 17 1. A. 128. 

‘When a member of the family gets maintenance from the holder 
of an impartible estate, or enjoys the rents and profits of land 
granted in lieu of maintenance, he is deemed to be constructively 
joint in estate with the holder, so as to be entitled to get the estate 
by survivorship. 

‘But, apparently inconsistent with, and subversive of, the above 
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principle is the doctrine enunciated by the Privy Council, —_ 
that a son does not acquire by birth any right to an impartible 
ancestral estate in possession of the father, so as to become his co- 
owner and to prevent an alienation by the latter, of an important 
and valuable portion of the estate (Sartaj Kuari v. Deoray Kuari, 
15 LA. 51). 

‘But it should be observed that there cannot be survivorship 
without co-ownership and joint tenancy; and one co-owner alone 
is not competent to alienate that which is the subject of joint 
tenancy and co-ownership. The correct view seems to be, that the 
holder of the estate has no more interest in the estate than the other 
members, but by virtue of his position as the holder of the estate 
he has full control over the surplus income for his life. 

‘ The alienation of a portion of an impartible estate by the holder 
thereof would be contrary to the very nature and character of the 
tenure of such property ; for if such transfer were allowed, it could 
not be effeetuated except by partitioning that which is ex hypothesi 
impartible. If therefore it cannot be alienated in part, it would 
follow a fortiori that it cannot be alienated in its entirety. In- 
alienability therefore — to follow as the necessary logical 
consequence of impartibility. The policy of the law, or of the 
grant, or of the family arrangement, by which an estate was 
originally made impartible, cannot but be taken to intend the con- 
tinuance of the corpus of the property intact in the hands of the 
successive holders thereof. The object of excluding all the other 


members of the >. from participation in the estate cannot 


reasonably be taken to be any other than its preservation in entirety 
without ciminution. To prevent the ordinary law of inheritance 
to take its course, by ae all the other heirs of equal enjoy- 
ment, for the purpose of making the estate indivisible, and at the 
same time to allow the holder to destroy or divide the property 
according to his pleasure, and so to undo the whole scheme, would 
be two most incongruous and inconsistent things, that cannot 
reasonably be reconciled. The absolute power of alienation in the 
holder of such property is not only contrary to the spirit of Hindu 
law, according to which immovable property cannot, as a general 
rule, be alienated except for justifiable special causes, but is also 
opposed to the doctrine of survivorship held to be applicable to - 
these estates in certain circumstances.’ 


There can be little doubt that the passages quoted from Pandit 
Siromani and Baboo Golapchandra, and not the doctrine enunciated 
in the judgment of the Privy Council in 1888, represent the Hindu 
view of their own law and also the living customary rules or laws 
by which Hindus of the Mitakshara school regulate their lives and 
properties. And it is to be feared that the persistent refusal by the 
Judicial Committee to recognize the right of the family in ancestral 
estates will not tend to strengthen the confidence of the people in 
the administration of justice. 
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This was the state of the case law and of native opinion at the 
beginning of last year, and it is well to note here that down 
to that time the Judicial Committee had never upheld a sale or gift 
of the lands of an impartible ancestral estate governed by the 
Mitakshara law by the head of the family from the family to a stranger. 
It is true that in 1888 they had used words which indicated that in 
their opinion such an alienation was within the power of the head 
of the family, but as in that case the property was not alienated 
from the family it might have been possible to argue that these 
expressions of opinion were obiter only. 

On February 24, 1899, the judgment of the Committee was 
delivered by Sir Richard Couch in the case mentiomed at the 
beginning of this paper, which, as far as the Courts are concerned, 
has swept away the last distinctive feature of the Mitakshara joint 
family. 

The facts of the case, as far as they can be gathered from the 
judgment, are as follows. The Raja of Pittapur, a Hindu governed 
by the Mitakshara law, was in his lifetime in possession of an 
ancestral impartible estate situated in the Madras Presidency. At 
a time when he had no aurasa or legitimate son of his own he made 
a valid adoption, according to Hindu law, of a boy who was the 
plaintiff in the suit. Afterwards the Raja was induced to believe 
that a younger boy, who had been introduced into his house, was 
his own aurasa son, that is to say his own son by a lawfully 
married wife. In this belief the Raja remained until his death. The 
boy was not in fact the son of the Raja, but had been imposed upon 
him bya fraud. Ifthe younger boy had been the aurasa son of the 
Raja and the Raja had died intestate, he would have been entitled, 
under the Hindu law, to succeed to the possession of the impartible 
ancestral estate, and the adopted son would have been entitled to be 
maintained out of the income of it. As the younger boy was not 
the son of the Raja the adopted son would have succeeded to the 
impartible ancestral estate, and the younger boy would not have 
been entitled to anything at all, as he was in no sense a member of 
the family. After the younger boy had been imposed upon him, 
the Raja executed two documents to the same effect. One in 
Telegu and the other in English. In the documents themselves 
the Raja described them as wills, and Sir Richard Couch in his 
judgment quotes from them as follows :— 


‘Though it is not specially necessary, according to Hindu law, 
that property should be passed to the aurasa son by means of a 
will, | have written this will to declare my opinion to all people 
that I have, according to Hindu law, passed the property to my 
aurasa son without property being disturbed, It is hereby settled 
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that my entire property should go to my aurasa son Kumara 
Venkata Sarya Rao, and that cash allowance, settled already to be 
_ to my adopted son Venkata Mahipati Sary Rama Krishna 

», the second son of Raja Venkatagiri, according to his desire, 
should continue to be paid.’ 

The judgment goes on to mention two later wills of the Raja, but 
it does not quote from them, and they seem to have been to the 
same effect as the earlier ones. It appears strange to us that a 
man should execute a document, and call it a will, merely to say 
that he is satisfied that his property should go to his legal heirs ; but 
such a thing is not at all uncommon with the Indian people, and 
it is very certain that all which the Raja intended to do was to 
express his satisfaction that the ancestral estate which was in his 
possession would pass at his death in the legal order of succession 
to his aurasa son, as it would have done if he had not executed any 
testamentary document at all. It is equally certain that nothing 
could be further from the thoughts and wishes of an orthodox high- 
caste Hindu Raja than an intention to give the Raj estate away 
from the family to a person of whose origin he knew nothing, who 
was probably of a different caste to himself, and who certainly 
could not effectually perform those rites after his death, without 
which his soul could not enter the abode of the blessed. Sir 
Richard Couch dismissed the argument that it was not the intention 
of the Raja to give the Raj estate to any one but his legitimate 
successor with the remark: ‘Their lordships are of opinion that 
there is a gift by the will to the second respondent, and that the 
false description which must for the present be assumed does not 
vitiate it.’ The judgment then goes on to dispose of the question 
whether the person in possession of such an estate could give it 
away from the family by will to a stranger by saying that the 
question is concluded by the judgment in the case decided in 18838, 

If the history of this estate since the judgment of the Judicial 
Committee were obtained from the collector of the district it would 
be very instructive, and would throw great light on the question 
whether the Privy Council or the Hindus themselves are right in 
the view they take of the Hindu law. The person to whom the 
judgment has given the estate has been found by the Court of first 
instance not to have been the son of the deceased Raja, and, as 
there is no finding whose son he is, it must be assumed that he is 
a stranger to the family. Consequently, as far as the judgment is 
concerned, the family are left entirely destitute, and the ancestral 
estate has become the sole and absolute property of a person whe 
is under no obligation of any kind to maintain it, or any of its 
members, or to uphold its dignity, or to keep the property intact. 
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If the collector were asked for the subsequent history of the family 
and the estate, I would venture to predict that it would be found 
that Hindu custom or feeling or law had been stronger than the law 
of the English judges ; that the family was stil] a joint family, all 
living on the ancestral estate as before, and that the only effect of 
the judgment has been to confirm the position of the younger boy 
as the titular Raja and head of the joint family. In other words, 
the matter will have been treated as if the finding of fact had been 
reversed, and the younger boy had succeeded as the son of the late 
Raja and not as a devisee under his will. 

The customs and laws by which Hindus of the Mitakshara school 
are accustomed to regulate their lives and properties are well known 
to a great many people. Every member of the Indian Civil Ser- 
vice, who has been in charge of a district in a part of the country 
in which the Mitakshara law prevails, is quite well acquainted with 
them, and there are not a few gentlemen in the India Office who 
must be perfectly familiar with the subject. 

W. C. Perueram, 





THE GERMAN CODE AND PRIVATE INTERNATIONAL 
LAW. 


HILST in the draft Code, under the heading ‘ Application of 

foreign laws,’ international law was classed by itself, and as 
a constituent part of the system; the final code has relegated it 
to the ‘Introductory Act,’ and deals with it among other ‘ general 
provisions’ in five and twenty sections'. These do not pretend 
to be an exhaustive treatment of the matter, and their principal 
object is manifestly to establish the dominion of German law 
for German subjects. Most of the provisions are accordingly 
devoted to the assertion of that principle—whilst the converse, 
viz. the demarcation of the sphere of influence of foreign law as 
regards foreigners, which, on the face of it, was to form the keynote 
of the above-mentioned chapter in the draft Code, is now presented 
in rather an emaciated shape. As to the reasons which have led to 
this volle-face we know nothing directly, since no ‘ motives’ in con- 
nexion with this Act have been published ; but it may be presumed 
that diplomatic considerations, making it desirable to leave un- 
hampered as much as possible the freedom of action in the 
conclusion of treaties, have determined this course. 

The great change which the Act introduces is this, that it pro- 
claims as the criterion of the personal statute the principle of 
nationality in the place of that of domicile, which has so long 
subsisted in the common law of Germany and nearly all the laws 
of the particular states. That principle is therefore to govern the 
status and capacity, the law of family and of inheritance; while, 
on the other hand, the law of property and of contract will as here- 
tofore be regulated on the basis of /ex rei sifae and sedis obligationis. 

I may be allowed as briefly as possible to summarize the 
enactment : 

Though the capacity of a person, as stated above, is governed 
by the law of the state to which he belongs, yet a foreigner who 
acquires German nationality after having attained his majority, 
remains «ui juris, even if he should not yet be so according to German 
law ; and where a foreigner enters in Germany into a transaction 
in respect of which he would not be capable, according to his 


' Einfilhrungsgesetz, sect. 7-31. 
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personal statute, he will be deemed capable to the extent to which 
he would be so according to German law (sect. 7). 

A curator ' may be appointed to a foreigner if he has his domicile 
or residence in Germany (sect. 8). 

A foreigner who has not beerf heard of for a certain period *, as 
prescribed by the Code, may judicially be declared to be dead as 
regards that part of his property which is subject to German law; 
and, if such a person was married to a German wife, the latter may 
obtain a declaration of death (which would be tantamount to a 
dissolution of her marriage, and enable her to contract another 
valid marriage), (sect. 9). 

A foreign society (not being a commercial company with which 
the Act does not deal) can only acquire legal personality by 
virtue of a decree of the Federal Council (sect. 10). 

The form of a transaction is determined by the law which 
governs the subject-matter of the transaction ; or, optionally, by the 
law of the place where it is made. The latter alternative would 
not apply to transactions by which jura iu re are acquired (sect. 11). 

Delicts committed abroad will not support larger claims against 
a German in a German court than the German law would admit 
(sect. 12). 

Sections 13-17 refer to marriage and divorce. Where one of the 
parties is a German subject, the marriage, as regards each of them, 
is governed by the law of the country to which he or she 
belongs. The same principle applies in the case of foreigners who 
contract a marriage in Germany. The form of a marriage con- 
tracted in Germany is always governed by the German law. The 
personal relations between a German husband and wife (cohabi- 
tation, duty of the wife to follow her husband, protection of the 
wife, &c.) are determined by the German law, even in the case 
of a foreign domicile. Where the husband was a German subject 
at the time of the marriage, the property relations will be governed 
by the German law. Where a husband after his marriage becomes 
a German subject, or where a foreign husband and wife have their 
domicile in Germany, their property relations, in order to be valid 
against third parties, must, in so far as they differ from German 
law, be entered in a public register kept for that purpose. 

The judicial dissolution of a marriage is subject to the law of the 
state to which the husband belongs at the time of the commence- 
ment of the suit. But, in case of a change of nationality, any fact 
which may have occurred prior to it cannot be pleaded, unless 


' A curator can be appointed to a major in case of lunacy, mental weakness, 
prodigality, or habitual drunkenness (sect. 6 Civil Code . 

? In ordinary cases ten years must have elapsed since an absent person was last 
heard of (sect. 14 et seq. Civil Code). 
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both the law of the former and the law of the subsequently 
acquired nationality recognize it as a ground for dissolution ; 
and, if the suit be based on foreign law, a marriage can only be 
dissolved if that law as well as the German law will warrant a 
dissolution. 

The legitimacy of a child is governed by the German law where 
the husband was a German subject at the time of its birth, or, 
if dead, was a German at the time of his death. The legal relations 
between parents and a legitimate child, and between the mother 
and an illegitimate child, are determined by the German law, if 
the father or the mother respectively is a German subject. The 
obligations of the father of an illegitimate child are regulated by 
the law of the country to which the mother belongs at the time of 
the child’s birth (sect. 19, 20, 21) 

Section 22 contains some provisions concerning the legitimation 
of an illegitimate child. 

Guardianship or curatorship over a foreigner can be ordered 
by a German court, where the state to which he belongs does not 
undertake the necessary care (sect. 23). 

The succession to the property! of a deceased German subject, 
notwithstanding a foreign domicile, is governed by German law; 
whilst the succession to a foreigner’s estate, notwithstanding bis 
German domicile at the time of death, is governed by the law of his 
country (sect. 24 and 25°). 

The above provisions respecting the property relations between 
husband and wife, parents and children, and succession on death, 
do not apply to property situate abroad, and for which the /ex rei 
sifae provides otherwise (sect. 28). 

If a person belongs to no state, the law of his last nationality, 
and in the absence of a nationality, the law of the domicile, or if 
without such, that of his residence at the relevant time would 
represent his personal statute (sect. 29). 

In every case* in which this enactment provides for the appli- 
cation of a foreign law, and in fact that foreign law provides for the 
application of German law (as /ex domicili:), the latter shall be 
applied (sect. 27). The meaning of this provision, which is of 
considerable general importance, is, briefly speaking, this, that 


' There is no distinction made between real and personal property. 

? The latter principle, as expressed in sect. 25, is followed by a rather complicated 
exception in favour of claims by Germans according to German law, which, however, 
are not admissible in cases where the law of the foreigner’s country would apply 
exclusively German law to the distribution of the estate of a German domiciled 
within its jurisdiction. 

Capacity, marriage, property relations between husband and wife, divorce and 
succession on death. See above. 
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where the subject of a foreign country, the law of which recognizes 
the /ex domicilat (and not the /ex originis) is domiciled in Germany, 
the German law will treat him as if he were or had been a 
German subject. The effect will be that the German courts will 
deal in one way with Frenchmen, Austrians, Italians, &c., they 
being subject to the law of nationality, and in another way with 
Englishmen, Americans, &c. 

The principle of retaliation, which the law of Germany had 
already adopted in respect of foreign judgments and foreign 
creditors in bankruptcies, is conditionally provided for in sect. 31. 
It is made dependent upon a decree issued by the Imperial 
Chancellor, and sanctioned by the Federal Council, and is therefore 
not left to the opinion of the courts, as is the case with the enforce- 
ment of foreign judgments. 

On the other hand, the widest scope is given to judicial dis- 
cretion by sect. 30, which runs thus: ‘ The application of a foreign 
law is excluded if such an application would infringe on morality, 
or the object of a German law.’ This c/awsu/a genera/is has already 
given rise to some controversy '. It is considered to be questionable 
policy to give the judges car/e 4/anche to such an extent, and the 
apprehension is expressed that it may justly lead to reprisals, 
even from quarters where legislation has hitherto resisted that 
principle. 

JuLtus HirscuFe.p. 


' [Dicta to the like effect are to be found in English judgments of authority, but 
it is doubtful whether they were necessary to the decisions, and still more doubtful 
whether they would be acted on to the full extent of their terms. They are 
generally taken as a saving of the right to make exceptions to the application of 
foreign laws in extreme cases which, as between civilized nations, can hardly ever 
happen.—Eb. } 
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[Short notices do not necessarily exclude fuller review hereafter. | 


Investigation of Title, being a practical treatise and alphabetical digest of 
the law connected with the title to land, with precedents of requisitions. 
By W. How.anp Jackson and Tuoroip Gosser. Second Edition. 
London: Stevens & Sons, Lim. 1899. 8vo. lii and 490 pp. 
(128. 6d.) 


Precedents of Purchase and Mortgage Deeds, being a companion volume to 
the above. By the same Autuors. London: Stevens & Sons, Lim. 
1899. 8vo. xivand 199 pp. (78. 6d.) 


Tue rapid sale of the first edition of the volume dealing with investi- 
gation of title shows that the authors have produced a book which the 
profession find useful. 

The present edition has been fully revised and to some extent enlarged ; 
and we notice that the matters to which we called attention in our review 
of the first edition have been carefully considered. However the authors 
seem to retain their opinion (p. 180) that section 1 of the Land Transfer 
Act, 1897, applies to estates tail. 

It remains to see whether the little book of precedents of purchase and 
mortgage deeds will be as great a success as its companion volume, 

There can be no doubt that the system of severing the precedents from 
the notes and merely giving references to the dissertations in footnotes is 
for many purposes convenient; but whether there is really any demand for 
a book confined exclusively to purchase and mortgage deeds is open to 
doubt. 

With so many existing standard books on this subject, the authors must 
have found it difficult to strike out a line of their own. To this must be 
attributed the want of crispness which sometimes appears in the drafting. 

There is a very general opinion that so far as practicable conveyancers 
should endeavour to protect trustees from risk, and to give them as little 
to do in connexion with the trust as possible; in the face of this it seems 
strange that the authors (p. 39) should suggest that the trustees as well 
as the tenant for life should, where the latter sells, give covenants for 
title. The trustees cannot under their power sell without the consent of 
the tenant for life; hence his covenant for title is sufficient. 

In using this book a solicitor would have no difficulty in giving directions 
as to what should be copied, but as a whole it seems to us that the book 
is better adapted to the requirements of students and articled clerks than 
of any other class of persons. B. L. C. 
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Principles of the English Law of Contract. By Sir Wriuiam R. Anson, 
Bart. Ninth Edition. Oxford: at the Clarendon Press ; London 
and New York: Henry Frowde. 1899. 8vo. xxxvi and 391 pp. 
(108. 6d.) 

Tne principal new feature in this edition is the short explanation at an 
early stage (pp. 11, 12) of the general nature of remedies in matters of 
contract. We do not doubt that this will be weleome and useful to 
beginners in the subject. Only we must humbly protest that the use of 
such terms as ‘sharp practice, which are unknown to the law, and can 
have no meaning in a court of justice, except on a purely discretionary 
question such as that of allowing or disallowing costs, does not tend to 
make things easier for novices in the end. Since the student by the time 
he comes to the very troublesome case of Dickinson v. Dodds, p. 37, will 
now know the difference between damages and specific performance, it 
might be well in the next edition to point out that, although only the 
House of Lords can overrule that decision, it was not actually decided that 
the plaintiff had no contract, but only that he could not have specific per- 
formance. Recent cases appear to have been diligently noted down to the 
latest possible date. 

Advanced learners will continue to regret that Sir W. Anson’s discussion 
of many interesting points is so brief. But this is unavoidable if the book 
is to remain of a size and character suitable for elementary instruction ; 
and for students of the elements we certainly think it is better to stimulate 
their intelligence by calling attention to disputable questions of principle, 
however briefly, than to leave such things alone on the ground of want 
of space. 





A Treatise on the Law of Bills of Exchange. By the Right Hon. Sir 
JouNn Barnarp Bytes. Sixteenth Edition by Maurice Barnarp 
Bytes and Water Joun Barnarp Byes. London: Sweet & 
Maxwell, Lim. 1899. 8vo. Ixx and 582 pp. (254.) 


Byes on Bills belongs to that small class of text-books which are so 
good as to be almost beyond the range of criticism. Editors of such books 
are under a heavy responsibility to the profession. To introduce the 
modifications necessitated by recent decisions without unduly departing 
from the approved text of the author is no easy matter, The method too 
often adopted in such cases is, where a proposition of law has become 
obsolete, to change the present tense into the past, and then introduce the 
altered law with some such expression as ‘but now.’ This method is 
irritating to the reader and only permissible where the historical develop- 
ment of the law is thereby made plain. Another and hardly less vicious 
method is to leave the text unaltered and-add the new matter to the notes. 
The editors of Byles on Bills incline to both methods. They have noted 
up the former edition with diligence, but they have not ventured to modify 
the text in accordance with recent decisions, and the new points are hidden 
away in the notes, instead of being exposed in the text. Thus Bank of 
England vy. Vagliano, Clutton v. Attenborough, Scholfield vy. Earl of Londes- 
borough, Decroix v. Meyer, and In re Soltykoff, which are among the most 
noticeable cases of the last ten years, seem to have called for no alteration 
in the text, and even in the notes their effect is inadequately set forth. 

Vagliano’s case (which, by the way, is wrongly cited as Vagliano v. Bank 
of England) is worked in at the end of a very long note upon the question 
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whether it is material that the acceptor of a bill does not know that ‘the 
payee is a fictitious person. No reference at all is made to the far-reaching 
effect of Lord Herschell’s rules for interpreting a codifying statute by 
reference to the pre-existing law, nor to Lord Halsbury’s admirable explan- 
ation of the meaning of the term ‘fictitious person,’ though these are the 
two matters which make the case important, and upon which the House 
of Lords differed from the Court of Appeal. 

The two or three pages of discussion of the liability of infants on bills 
might now be reduced to a single sentence since the decision of /n re 
Soltykoff. 

It is unfortunate that the edition was not held back long enough to 
introduce the effect of the Finance Act, 1899, in its proper place instead 
of in the preface—a place where one does not usually look for addenda et 
corrigenda, 

If Byles on Bills is to hold its place in the esteem of lawyers it must 
be re-edited and not merely noted up. 





Model By-laws, Rules, and Regulations, under the Public Health and 
other Adets. By Witutam Mackenzie and Percy Hanprorp. 
London: Shaw & Sons and Butterworth & Co. 1899. La. 8vo. 
Vol. I, xxxii and 597 pp. and 20 plates ; Vol. II, xiv and 218 pp. 
(25+-) 

Many of the Acts of Parliament by which our system of Local Govern- 
ment has been established give to the local authorities limited legislative 
powers in addition to their administrative functions. But in most cases 
the by-laws by which the legislative power is exercised have no validity 
until they have been confirmed by the Local Government Board. It 
appears to be the policy of that Board to secure a large measure of uni- 
formity in the codes of the various local authorities, aud to that end they 
have issued model by-laws applicable to nearly all the subjects to which 
by-laws coming before them for approval relate. This policy, though possibly 
it somewhat fetters the independence of the local bodies, has manifest 
advantages. The local bodies get the benefit of the experience and good 
drafting of the experts who advise the Board; acquaintance with the by- 
laws of one district enables a person quickly and easily to become 
acquainted with those of another; and legal decisions on the effect of 
u by-law are often conclusive upon the interpretation of similarly ex- 
pressed by-laws in other places. 

Most of the models issued by the Board appear to be excellent in form 
and have been found to work well in practice. In the case of others 
improvements might be suggested: Thus the regulations for letting 
allotments by a rurish Council would be made much more useful if they 
contained clear provisions with regard to breaking up permanent pasture, 
removing trees and shrubs planted by the tenant, compensation, sub- 
letting and building on the allotment. These are just the things the 
tenunt wants to know. The law upon them is scattered about in several 
Acts of Parliament. If it was embodied in the regulations or the agree- 
ment for letting, the tenant would have the information in an easily 
accessible fornr. Absurd and wholly inappropriate restrictions on building 
in country districts have been known to follow from the unthinking appli- 
cation of forms obviously intended for urban use, but we presume the 
Board is not answerable for this. 
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Messrs. Mackenzie and Handford have issued the Board's Model By-laws 
and Regulations together with some models suggested by themselves, and 
they have added explanatory notes and a general introduction. The notes 
appear in many cases to be very wide of the mark, and not always accurate. 

Thus with regard to Allotments. They say that allotments let by a Parish 
Council can only be let to persons belonging to the labouring population, 
giving as their authority s. 2 (1) of The Allotments Act, 1887. That section, 
however, does not apply to land hired by the Parish Council for allotments, 
and we know of no similar limitation applicable. The authors do not 
appear to appreciate the important differences between allotments provided 
by District Councils under the Act of 1887, and those provided by Parish 
Councils under the Act of 1894. What is the authors’ authority for 
saying that the Chairman and Parish Councillors must seal the regulations ¢ 
We fail to see what s. 182 of the Public Health Act, 1875, has to do with 
the matter, and s. 3 (9) of the Local Government Act, 1894, seems to make 
their signatures sufficient. 

A lengthy note on Markets contains a considerable amount of miscel- 
laneous information which has very little to do with by-laws, and is open 
to a good deal of criticism. The authors begin by quoting the ludicrous 
definition of a market given in the Report of the Royal Commission on 
Markets and Fairs, a source to which they seem to have gone for much of 
their law. Is it from the same source that they get the statement that 
‘tolls proper are leviable on the goods brought into a market for sale’? 
It has been said in an old case that by special custom toll may be leviable 
on all goods brought into a market (Leight v. Pym, 2 Lutw. 1336), but there 
can be no doubt that the usual common law toll is properly payable only 
on articles sold in the market. 

The section on Disturbance of a Market seems to consist largely of an 
indiscriminate collection of extracts from the headnotes of reported cases ; 
and without explanation they produce some startling results. Jessel M.R. 
and the Lords Justices on Appeal certainly did not decide in E/wes v. Payne 
(12 Ch, D. 468) that ‘a market held on a Monday is in these days prima 
facie an injury to a market held on the Thursday, though the theadnote in 
the Law Reports lends some colour to that view. 

Another example of headnote law is the statement that ‘It is essential 
to the complaint of an old market against a new one set up near it, that 
the old one was competent to the accommodation of the public (O'Reilly, 
ex parte (1790), 1 Ves. J.114; 1 R.R.8o).’ This statement is identical with 
the summary of the case in Mews’ Digest, which again is practically a re- 
production of the side-note to the report of the case in 1 Vesey Jr. at p. 114. 
We notice also that our authors follow Mr. Mews’ spelling of O’Reily in 
preference to that of the reporter. The side-note in Vesey Jr. is founded 
on an obster dictum of Lord Thurlow in the course of his observations upon 
the hearing of an application for a patent for a new opera house in London. 
If Lord Thurlow had meant that to an action for disturbance of a market 
by setting up a rival market, it is a good defence that there is not room in 
the old market, as our authors seem to suppose, the dictum would be 
worthless in the face of the decision of the House of Lords in Great Fastern 
Railway Co. v. Goldsmid, 9 App. Cas. 927. In any case an off-hand dictum 
in an unargued case is not of much value; but, in fact, all that Lord 
Thurlow meant was that an owner of a market cannot successfully oppose 
the grant of a new market near his own, if the old market fails to provide 
sufficient accommodation for the public. Even in this sense the propo- 
sition is too wide, and no one would now contend that it is good law (see 
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Opinions of the Judges on the Jslington Market Bill, 3 Cl. & F. 513, 39 
R. R. 32). 

One more example must suffice. The headnote to the report of Mayor 
of Dorchester +. Ensor (L. R. 4 Ex. 335) contains the statement that— 
‘a market held in the same town with an old market, if held upon the same 
day, is a disturbance by intendment of law’; and this statement is adopted 
by Messrs. Mackenzie and Handford. It is not clear why the reporter 
in his headnote used the words ‘in the same town’ instead of ‘near’ (as 
alleged in the pleadings), especially as the Court emphatically laid it down 
that ‘a market may be disturbed by holding another market near, whether 
the new market so held be within or without the borough. The only limita- 
tion is that the distance between the new and the old market must be not 
more than seven miles (see Yard v. Ford, 2 Wms. Saunders, 172, and Jslington 
Market Bill, 3 Cl. & F. 513, 39 R. R. 32), a matter to which the authors 
make no reference. 

It would, perhaps, be unfair to take the note on Markets as a fair 
sample of the whole work. It contains other mistakes than those we have 
pointed out ; but the subject is a thorny one on which the writer should 
tread with circumspection, putting not his trust in headnotes and digests. 

It may be hoped that the notes on the other topics with which the 
authors deal are more carefully prepared, as they are less ambitious in their 
scope. The collection of model by-laws will no doubt be useful to local 
bodies. It is more complete than any other similar collection that has 
come under our notice. 


Unwritten Laws and Ileals of Active Careers. Essays by Sir Edward 


Malet, Sir Reginald Palgrave, Major-General Maurice, Sir Her- 
bert Stephen, G. F. Watts, R.A., Lord Monkswell, Augustine 
Birrell, M.P., and others. Edited by E. H. Prrcarmy, London: 
Smith, Elder & Co. 1899. 8vo. x and 358 pp. (78. 6d.) 


Tue title of this book might have been ‘ Customs of Professions,’ or the 
like, but for its inclusion of some callings or stages of life which no single 
term will cover. It is hardly a profession to be in either House of 
Parliament; it is not a profession to be Vice-Chancellor of either Univer- 
sity ; still less to be a boy at a public school. Hence the somewhat vague 
title as it stands, which however is made clear by the Preface. 

The chapters which concern us are those on the Judges, by Sir Herbert 
Stephen, and on the Bar, by Mr. Augustine Birrell. Sir Herbert Stephen 
is more directly instructive, Mr. Birrell more literary and discursive. 
Both may be safely trusted by the lay reader, who will find, especially in 
Sir Herbert Stephen's chapter, many facts and explanations which could 
hardly be found in any other one book. Sir Herbert Stephen considers, 
amongst other things, the paramount precedence of a Justice of Assize, 
and accounts for it by the fact that his commissions and writ of assistance 
put him above the sheriff, who otherwise disputes the first place in the 
county with the Lord-Lieutenant. As we heard this explanation many 
years ago from the late Mr. Justice Willes, we have no doubt that it is 
right. Willes J. was also of opinion that, if it came to deciding between 
the sheriff and the Lord-Lieutenant, the sheriff must prevail by reason of 
the antiquity of his office; the Lord-Lieutenant, though of respectable 
standing, being after all only a statutory commissioner of array. 

Mr. Birrell genially dispels—not for the first time, but not superfluously 
—the current legends and prejudices about the profession of an advocate. 
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There is one passage of Sir Herbert Stephen’s from the literal reading 
of which it might be inferred that either he does not know the age of 
Domesday Book, or he supposes it to be kept at the British Museum ; but 
this amounts to no more than laxity of expression in a matter collateral to 
the writer’s main purpose. 


Yearly Supreme Court Practicen By M. Mum Mackenzie, 8. G. 
Lusuineton, and J, C. Fox. London: Butterworth & Co. 1899. 
8vo. exxxi aad 1002 pp. (20s. net.) 


Tus publication reappears in an improved form. The note on attach- 

ment and committal which has been substituted for the former one is 
a model of conciseness and accuracy. In addition to the statutes and 
decisions subsequent in date to the last edition, the practitioner will now 
find the Settled Estates Act Orders, 1878, and the Judicial Trustees Act, 
1896. 
Instead of servilely reproducing the forms to the Settled Estates Act 
Orders, one would have thought that the editors were not undertaking a very 
serious responsibility in substituting ‘ Mr. Justice’ for ‘Master of the Rolls’ 
and ‘ Vice-Chancellor,’ a course which they point out in footnotes should 
now be adopted. A reference should have been made to the observations 
of Stirling J., in Jn re Stuart [1897 | 2 Ch. at p. 588, respecting the time and 
mode of application by a trustee for relief under the Judicial Trustees 
Act, 1896, s. 3. That was a case where the proceedings were instituted 
by Originating Summons; where proceedings were commenced by writ the 
benefit of the section has been claimed by the defence: Perrins v. Bellamy 
[1897] 2 Ch. 521, Jn re Gridley [1897] 2 Ch. 593. In the former case the 
trustee was relieved, and the beneficiary had to pay the costs of the action, 
and of an unsuccessful appeal, [1899] 1 Ch. 797. 


The Law of Account. By Sypney E. Wriuiams. London: Stevens 
& Sons, Lim. 1899. 8vo. xxviii and 315 pp. (10s.) 


Ir is to be regretted that a little more time or care was not bestowed 
upon this work. We are told that a judgment should contain a submission 
to account, and the case cited only goes to the fact that a statement of 
claim need not contain a submission to pay. Lever v. Goodwin and 
Saaxlehner v. Apollinaris Co. are dealt with as trade mark cases, and not 
as passing-off cases. This is the less excusable, as the body of the report 
in Lever v. Goodwin expressly mentions, within the first six lines, that 
‘the case as to the trade mark failed.’ ‘Bill’ and ‘chief clerk’ appear for 
‘statement of claim’ and ‘ master.’ The author has omitted all reference 
to taking accounts in cases of waste, and between tenants in common, 
joint tenants, and co-sureties. These matters may be outside the scope 
of the work, but their absence does detract from its utility. The author's 
abbreviations are not to be commended. Rhymney /’y. and Neuchatel Co. 
are as short as Rhymney, de. and Neuchatel, &c., and more lucid, whilst 
Crompton v. Evans, &c. for Crompton and Evans’ Union Bank, Ld. v. 
Burton must certainly be regarded as unconventional. 
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Rules of Practice relating to Foreclosure annotated (and an Appendix 
of Forms) and the Mortgage Laws of Ontario (being a collection of 
statutes and sections of statutes relating to Mortgages of Realty). By 
A. T. Hunter. Toronto: The Carswell Co., Lim. 1899. 8vo. 
liv and 444 pp. 


Tuis volume shows how freely the law and practice of Foreclosure have 
developed in Ontario from the introduction of equity jurisdiction in 1837 
to the consolidation of the Rules in 1897, a period of sixty years. Begin- 
ning with a short historical introduction, the author gives a very full and 
clear explanation of the stages of a foreclosure action, and in the 
body of his book (Part IT) reprints and annotates the principal rules. 
The work is done with care and judgment, but would, probably, be 
more serviceable to the student and practitioner if Mr. Hunter had allowed 
himself wider scope in regard both to forms and rules, and discussed in 
detail the principles involved in such decisions as Faulds v. Harper, 11 
8. C. R. 639; Kelly v. Imp. Loan Co., 11 8. C. R. 516; Pratt v. Bunnell, 
21 O. R. 1. The Mortgage Acts given in Part ITI are well illustrated by 
comment and extracts from cases. A second edition will enable Mr. Hunter 
to make the collection complete by adding and commenting on special 
provisions of the R. 8. O. 1897; e.g. in regard to companies generally, 
e. 191, 8. 49; Gas and Water Cos., c. 199, s. 33; Butter and Cheese Cos,, 
¢. 201, 8.17; Railway Cos., c. 207, 8. 9, 8s. 20-23. In that event his attention 
may also be directed to the form of rules 379 and 396, and to the heading 
of the Act respecting interest, p. 362. T. B.B. 


The Law of Trade Marks. By Lewis Boyp Sgpastian. Fourth 
Edition by the Aurnor and Harry Batrpv Hemmine. London: 
Stevens & Sons, Lim. 1899. La. 8vo. xevi and 756 pp. (302.) 


Mr. Sepastian has done well to bring out, with the help of Mr. H. B. 
Hemming, a new edition of his excellent work—a book that may fairly 
claim to be the standard authority on the law of trade marks. 

Since 1890, the date of the third edition, there have been a good many 
decisions on the Trades Marks Acts, and the Acts themselves have been 
amended in some particulars. The inclusion of these, and of numerous 
American and colonial cases, has resulted in the book being largely 
increased in size. Though it has become so encyclopaedic, the excellent 
arrangement and clear statements of the earlier editions are well main- . 
tained, and the reader can extract the principles without finding himself 
overwhelmed with details. The one fault we have to find is that the type 
used in Appendix A is too small, and quite unworthy of the matter it 
contains. The most conscientious reviewer would rebel against attempting 
to read the notes to the various sections of the Acts therein. The other 
appendices contain a vast amount of useful matter, Orders in Council, regu- 
lations applicable to foreign countries, the law as to Hall marks and 
Sheffield marks, forms and precedents, all or most of which is difficult to find 
elsewhere, and the inclusion of which makes the book a complete treatise. 

The editors are to be congratulated on the skill and thoroughness with 
which they have executed their task. 
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The Law of Railway Companies, By J. H. Bacrour Browne, Q.C., 
and H. 8. Tuxospatp, @.C, Third Edition. By J. H. Batrour 
Browne and Frank Batrour Browne. London: Stevens & Sons, 
Lim. 1899. La. 8vo, Ixi and 1036 pp. (£2 28.) 


Tue most notable feature in the third edition of ‘ Browne and Theobald’s 
Railway Acts’ is the statement in the preface that Mr. Theobald has been 
unable to assist in the preparation of this edition, and some experience 
of the book only can enable one to judge whether this loss to the authorship 
staff has been made good by its reinforcement by calling in the services of 
Mr. Frank Balfour Browne. So far as the reviewer can ascertain, the new 
edition will not be found much if at all less serviceable than the two previous 
ones. It contains 120 more pages than the second edition, au increase in 
size which is easily accounted for. 

The following new statutes have been included in this edition: The Rail- 
way and Canal Traffic Act, 1888; the National Defence Act, 1888; the 
Regulation of Railways Act, 1889; the Light Railways (Ireland) Act, 
1889; the Railways (Ireland) Act, 1890; the Railway and Canal Traffic 
(Provisional Orders) Amendment Act, 1891; the L. & N. W. Ry. Co. (Rates 
and Charges) Order Confirmation Act, 1891 ; the Parliamentary Deposits 
and Bonds Act, 1892; the Railway and Canal Traffic Act, 1892; the 
Telegraph Act, 1892; the Railway Regulation Act, 1893 ; the Conveyance 
of Mails Act, 1893; the Railway and Canal Traffic Act, 1894; the Diseases 
of Animals Act, 1894 (sections 21-23); the Lands Clauses (Taxation of 
Costs) Act, 1895; the Railways (Ireland) Act, 1896, and the Light Rail- 
ways Act, 1896. The book also contains the 1892 Board of Trade Memo- 
randum, as to the documents required before the opening of a railway, &c. ; 
the orders under the Railway Companies Act, 1867, the Orders in Council 
under the Explosives Act, 1875, so far as they affect Railway Companies, 
and various other orders and by-laws not contained in the second edition. 
No apology is therefore needed for the presentation to the profession of 
a third edition of the book. Several of the new statutes are annotated with 
the care which has been shown in the notes contained in previous editions. 
The Workmen’s Compensation Act, 1897, has been purposely omitted, and 
perhaps rightly, as it does not exclusively affect railway companies, and is 
a subject large enough to be dealt with in a separate treatise. The reviewer 
has been unable to find any reference by the authors to the Short Titles Act, 
1896 (59 & 60 Vict. c. 14), which enables the Railway and Canal Traffic 
Act, 1854, and certain other Acts down to the year 1894, to be cited as 
‘The Railway and Canal Traffic Acts, 1854 to 1894, and the Regulation of 
Railways Act, 1840, and certain other statutes to be cited as ‘ The Reilway 
Regulation Acts, 1840 to 1893.’ 

One should not omit to mention that Mr. T. Waghorn is commended in 
the preface for the valuable assistance rendered by him to the authors. 

F. E. 





The Law of Meetings. By Gworct BiackweLL. Second Edition. 
London: Butterworth & Co. 1899. 8vo. xii and 128 pp. 
(28. 6d. net.) 


Tus book treats, as the preface tells us, of meetings held for lawful 
purposes, whether social, political, or otherwise (1) by persons under no legal 
duty to hold such meetings; (2) by corporate bodies to discharge their 
Statutory or Common Law duties. It gives valuable information as to the 
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meetings of County Councils, Borough or Town Councils, Rural and 
Urban District Councils, Boards of Guardians, Parish Councils, Vestries, 
School Boards, &c. There is also a separate chapter as to the meetings of 
chartered and other companies. As regards the meetings of companies under 
the Companies Acts, 1862 to 1893, it should have been pointed out a little 
more clearly that Table A to the Act of 1862 only applies to companies 
limited by shares, and that in the great majority of these cases meetings 
of the company and its directors are regulated by individual Articles of 
Association which exclude altogether or in part the provisions of Table A. 
It is only fair, however, to the author to say that in the preface to his 
first edition he frankly states that the book ‘only treats incidentally of 
many points connected with the corporate bodies [referred to in the book |, 
because the law relating to them is already dealt with in the many well- 
known books relating to such bodies.’ The small size of the book and its 
flexible cover enable it to be easily carried about in the pockets of the many 
persons who are liable to be called on at short notice to preside at, or in 
some other way take part in meetings at which it is expedient that order 
should prevail and legal requirements should be fulfilled. The author has 
not forgotten to give precise directions as to the duty of the ‘ chucker-out.’ 
His first edition was sold out within a twelve-month, and a like success may 
be predicted for the one now under review. 





The Rights and Duties of Justices. By R. D. M. Lrrtirr, C.B., Q.C., 
Chairman of the Quarter Sessions of Middlesex, and Artnur 
Hutton. London: Butterworth & Co. 1899. xx and 122 pp. 


Tuts is a slight sketch of the duties of Justices of the Peace. ‘ While 
not for a moment claiming for this book the attributes of Stone’s Justice's 
Manual, we believe that it will prove especially useful to Justices’ (Pre- 
face). There is a Chapter—I—on the History of the Office. Chapter VI, 
pp. 70-82, is devoted to the Criminal Evidence Act, 1898 ; and Chapter VII, 
pp- 83-106, to the Inebriates Act, 1898. It appears that up to September, 
1899, there were only four certified Inebriate Reformatories in existence, 
which could accommodate no more than 128 persons all told. All of these 
were for females, and two of them under the Warden, the Victoria Homes, 
Bristol. There were no State inebriate reformatories, and none for men. 
The authors dwell much on the Inebriates Act, 1898, which appears to 
have special interest for them. The two statutes of 1898 mentioned take 
up 35 pages out of the 122 by no means closely printed treatise on the 
Rights and Duties of Justices; it is therefore clear that the work is 
concise, and it may well be taken as an introduction to a large subject. 





Loi sur le droit d'auteur au Japon, [1899.] 8vo. 13 pp. 


Tue following are the main points of the new Japanese copyright law 
as taken from the presumably official French translation :——Literary copy- 
right carries the right of translation. Dramatic and musical copyright 
carry performing rights. The duration of copyright in published or pub- 
licly exhibited or performed work is for the author's life; or, in the case 
of the authors being more than one, the life of the survivor and thirty 
years after. Translation right is lost after ten years as to any language in 
which the author or his representatives have not published an authorized 
translatiou. There is no copyright in official publications, news and, it 
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seems, leading articles (‘faits divers, nouvelles du jour et discussion 
politique insérés dans les journaux et recueils périodiques ’), or proceedings 
of courts and public meetings. Copyright in other newspaper and 
magazine articles must be expressly reserved if it is intended to restrain 
reproduction with acknowledgment. Reproduction of artistic work * by 
a different art’ is treated as original. Copyright in photographs is limited 
to ten years, except as to photographs forming part of a book. The date 
for the commencement of the new law remains to be fixed by an imperial 
ordinance. 

The remedial provisions cannot be fully understood without reference to 
the Japanese Civil and Penal Codes. 





We have also received :-— 

The Revised Reports, Vols. XLI and XLII. Edited by Sir F. Po.xock, 
assisted by R. Camppett and O. A. Saunpers. London: Sweet & Max- 
well, Lim. Boston, Mass.: Little, Brown & Co. 1899. 855 and 845 pp. 
(258.)—These two volumes of the Revised Reports deal with the years 
1834-1837 and include cases from 4 Clark & Finnelly, 10 Bligh N.S., 
3 Mylne & Keen, 8 Simons, 1 Younge & Collyer, Ex. Eq., 2 & 3 Adolphus 
& Ellis, 1 & 2 Bingham, N.C., 2 Crompton, Meeson & Roscoe, 1 Moody & 
Robinson, 4 & 5 Law Journal, N.S., and several volumes of other contem- 
porary reports. In all twenty volumes of the original reports are accounted 
for in these 1,700 pages, and fifty volumes are dealt with in the five volumes 
of the Revised Reports issued during 1899. 

The Brief of the Legal Fraternity of Phi Delta Phi. Edited by C. F. 
Bostwick, W. R. Barrp, T. A. Perkins, G. A. KALTZENBERGER, and 
C. H. Torrrxe. Vol. Il. No. 1. Oct. 1899. New York.—This is prac- 
tically a new journal, as vol. i. was published, as explained in an editorial 
note, more than twelve years ago. The number contains articles on ‘ The 
Political Significance of the case of Marsbury v. Madison, by Dr. C. G. 
Tiedemann ; ‘The State Punishment of Crime,’ by Mr. Justice Kennedy ; 
‘A Fraternity in Litigation,’ by Mr. W. R. Baird ; ‘The Torrens System of 
Land Transfers,’ by Dr. Harvey B. Hurd ; and ‘ Law in Science and Science in 
Law,’ by Hon. Justice O. W. Holmes. 


The Lawyer's Remembrancer and Pocket Book for the year 1900. Com- 
piled by AntHuR Power. London: ‘The Printers’ Register’ Office. 
Sm. 8vo. 148 pp. (28. 6d. net.)—We have already spoken of the utility 
of this little book. A new feature of the present issue is a concise digest of 
cases reported in the Law Reports during 1899. 


English Political Philosophy from Hobbes to Maine. By Wii.iam 
Granam. London: Edwin Arnold. 1899. 8vo. xxx and 415 pp. (10s. 6d 
net.)—Review will follow. 


The London Government Act, 1899... with notes and an index. By 
A. Macmorran, 8. G. Lusuinoton, and E. J. Narpretr. London: Shaw & 
Sons; Butterworth & Co. 1899. La. 8vo. xxx, 202 and 46 pp. (128. 6d.) 
—Review will follow. 

A History of the Law of Nations. By T. A. Waker. Vol. 1. From 
the Earliest Times to the Peace of Westphalia, 1648. Cambridge: at the 
— Press. 1899. 8vo. xxx and 361 pp. (108.)—Review will 
ollow. 
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The Yearly County Court Practice, tg00. By G. Pirt-Lewis, QC, 
C. Arnno_p Waits, and ArcuipaLp Reap. With a chapter on Costs and 
Precedents of Costs by Mosten Turner. Two vols. Vol. I, General Juris- 
diction and Jurisdiction in Admiralty. Vol. II, Enactments conferring 
Special Jurisdiction upon the County Courts. London: Butterworth & Co; 
Shaw & Sons. 1900. 8vo. Ixxxvii and 896, xxvi and 559 pp. (258) 

The Law of Stamp Duties on Deeds and other Instruments. By E. N. 
Aver. Seventh Edition by Artnur B. Cane. 8vo. xxxii and 388 pp. 
(6s. net.) 

The Annual Statutes, 1899. With notes and a summary of the statutes 
selected. By J. M. Lety. London~ Sweet & Maxwell, Lim.: Stevens & 
Sons, Lim. 1899. La. 8vo. xxviii and 186 pp. 

Commentaries on the Procedure of Civil Courts in British India. By 
livxm Cuanp. Vol. I. Bombay: Bombay Education Society’s Steam 
Press. (Sold by W. Clowes & Sons, Lim., London.) 1899. La. 8vo. xiv 
and 834 pp. (328.) 

A Practical Arrangement of the Laws relative to the Excise. By 
Natuaniet J. Higumore. Second Edition. Two vols. London: Printed 
for H. M. Stationery Office by Darl ng & Son, Lim. Sold by Eyre & 
Spottiswoode. 1899. 8vo. xxxvii and 524, xxxviii and 669 pp. (30s.) 

The Lawyer's Companion and Diary and London and Provincial Law 
Directory for 1900. Edited by E. Laymay. Fifty-fourth annual issue. 
London: Stevens & Sons, Lim.; Shaw & Sons. 1900. 8vo. 620 pp. 
(78. 6d.) 

The Roman and Roman-Dutch Law of Injuries. A translation of Book 
47, Title 10 of Voet’s Commentary on the Pandects, with annotations. By 
Mevius pe Vituers. London: Wm. Clowes & Sons, Lim. Capetown: 
J.C. Juta & Co. 1899. 8vo. xiii and 327 pp. (428.) 

The Annual Practice, 1900. By Tuomas Snow, Cuaries Burney, and 
F. A. Srrincer. Two vols. London: Sweet & Maxwell, Lim.; Stevens 
& Sons, Lim. 8vo. Vol. I. cexlix, 1048 and 237 pp.; Vol. II. xvi, 695 
and 237 pp. (25s. net.) 

A Concise Treatise on the Law of Landlord and Tenant. By W. M. 
Fawcett. Second Edition by J. M. Lichtwoop. London: Butterworth 
& Co. 1900. 8vo. cxix and 608 pp. (215.) 








The Editor cannot undertake the return or safe custody of MSS. 
sent to him without previous communication. 








